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1. Introduction 

1.1. Purpose 

The purpose of this Request for Offer (RFO) is to solicit responses from potential Vendors 
to provide CA Technologies, Inc. (herein referred to as “CA”) manufacturer branded 
products, Lenovo (United States), Inc. (herein referred to as Lenovo) manufacturer branded 
products and related services to the State of Texas, acting by and through the Department 
of Information Resources (DIR).  
 
As a result of this RFO, DIR expects to receive and evaluate responses and select one or 
more qualified Vendors with whom to enter into negotiations. Respondents may bid either 
CA branded and/or Lenovo branded products and related services. Section 4 of this RFO 
contains more information regarding the response evaluation and Respondent selection 
process. DIR reserves the right to award more than one contract from this RFO. All contracts 
awarded shall be indefinite quantity contracts with no minimum guarantees of any 
purchases. 
 
As a result of this RFO, DIR expects to create contract vehicles that satisfies statewide 
procurement requirements for CA and Lenovo branded hardware and related services 
Contracts and improves the efficiency of the procurement process by shortening the time 
required to procure CA branded and Lenovo branded products and related services. 
 
As part of DIR’s initiatives to identify strategic sourcing opportunities, DIR reserves 
the right to make a single award or multiple awards as determined by DIR to achieve 
the highest overall value to the state. 

1.2. Background 

1.2.1 Information Technology Acquisition 
Through its Cooperative Contracts Program, DIR assists state agencies and local 
governments (Customers) with cost-effective acquisition of their information 
resources by negotiating, managing, and administering contracts with information 
technology providers. Customers include any Texas state agency, unit of local 
government or institution of higher education as defined in Texas Government Code, 
Section 2054.003; the Electric Reliability Council of Texas, the Lower Colorado River 
Authority, a private school, as defined by Section 5.001,  Education Code, a private 
or independent institution of higher education, as defined by Section 61.003, 
Education Code, a volunteer fire department, as defined by Section 152.001, Tax 
Code; those state agencies purchasing from a DIR contract through an Interagency 
Agreement, as authorized by Texas Government Code, Chapter 771;  any local 
government as authorized through Texas Government Code, Chapter 791; the 
Interlocal Cooperation Act; the state agencies and political subdivisions of other 
states as authorized by Texas Government Code, Section 2054.0565; and for non-
telecommunications IT Commodity products and services, “assistance 
organizations” defined in Texas Government Code, Section 2175.001. 
 
DIR combines the buying power of authorized Customers to obtain volume-
discounted pricing for selected technology products and services. In addition to 
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offering volume-discounted pricing, DIR created the Cooperative Contracts (Co-op 
Contracts) Program to make it easier for Customers to acquire these products and 
services. Customers place orders with and issue payments directly to the Vendors 
participating in the Co-op Contracts Program. Subject to DIR rights set forth in 
Sections 3.8 and 3.9 of this RFO, DIR will award and negotiate base contract 
documents with Respondents as a result of this RFO.  Customers contact the DIR 
vendor for products and/or services and pricing information, negotiate their own 
service level agreements and additional terms and conditions, if any, and send their 
purchase orders (with the DIR contract number) and payments directly to the 
participating awarded Vendor, not to DIR. Information regarding the Co-op Contracts 
Program is located on DIR’s Web site at http://dir.texas.gov/View-About-
DIR/Pages/Content.aspx?id=41. 

1.2.2 Texas Government Code, Section 2157.068 
Texas Government Code, Section 2157.068, effective September 1, 2005, requires 
State agencies to buy commodity items, as detailed below, in accordance with 
contracts developed by DIR unless the agency obtains an exemption from DIR.  

 
Commodity items are commercially available software, hardware and technology 
services that are generally available to businesses or the public and for which DIR 
determines that a reasonable demand exists in two or more state agencies. 
Hardware is the physical technology used to process, manage, store, transmit, 
receive or deliver information. Software is a commercially available program that 
operates hardware and includes all supporting documentation, media on which the 
software may be contained or stored, related materials, modifications, versions, 
upgrades, enhancements, updates or replacements and may include Software 
provided as a service. Technology services are the services, functions and activities 
that facilitate the design, implementation, creation, or use of software or hardware. 
Technology services include seat management, staff augmentation, training, 
maintenance and subscription services.  Seat management is a service through 
which a state agency transfers its responsibilities to a Vendor to manage its personal 
computing needs, including all necessary hardware, software and technology 
services.   
 
Technology services do not include telecommunications services.  Any service 
awarded under the TEX-AN Next Generation Procurement, RFO number DIR-TEX-
AN-NG-001 is excluded.  The following services were awarded under the TEX-AN 
Next Generation Procurement: Long Distance Services, Internet Services (including 
SOHO), Voice over Internet Protocol (VoIP), Local Voice Service, Wireless Service, 
Fixed Satellite and Access and Transport. 
 
Institutions of higher education, K-12, and local governments are not required to 
purchase IT commodities from DIR, but may do so voluntarily.  Information regarding 
Texas Government Code §2157.068, including processes and guidelines, is located 
on DIR’s Web site at: http://dir.texas.gov/View-Contracts-And-
Services/Pages/Content.aspx?id=25. 

1.2.3 Cost Avoidance Performance Measures 
As part of its performance measures reported to state leadership, DIR must show 
the cost avoidance realized by the State for the products and services obtained 
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under DIR contracts. Cost avoidance is the difference between the negotiated DIR 
contract price and the prevailing market price.  
 

1.2.4 Cost Recovery 
DIR recovers the costs of negotiating, executing, and administering the Co-op 
Contracts through an administrative fee. DIR is authorized to charge a reasonable 
administrative fee to all customers per Section 2157.068(d) of the Texas 
Government Code. The administrative fee must be included in the DIR Vendor’s 
price to the customer and paid to DIR by the Vendor. The fee has been set at a not-
to-exceed level of 2.00% by the current appropriations act of the State Legislature. 
For the purposes of responding to this RFO, the administrative fee of 0.75% shall be 
used in calculating the pricing specified in Bid Package 2.  DIR may change the 
administrative fee at any time during a contract term.  DIR will notify Vendors of any 
change in the administrative fee. 

1.2.5 Historical Sales 
Contracts negotiated and managed through the Cooperative Contracts Program 
resulted in over $6 billion in Customer purchases for the past three (3) fiscal years 
combined.  Information contained within the table below shows the total purchases 
from the current DIR cooperative contracts of products and related services for the 
past three (3) fiscal years by Customer segment.  The State’s fiscal year runs 
September 1st through August 31st. 
 
 

Segment Fiscal Year 2014 Fiscal Year 2015 Fiscal Year 2016 
State Agency $552,851,512  $540,992,334  $517,306,919 
Local Government $440,057,047  $435,281,746  $461,514,245 
Higher Education $347,972,211  $392,983,106  $346,716,518 
K-12 $702,166,977  $677,234,650  $628,250,584 
Assistance Org $12,630,866  $11,414,524  $6,226,144 
Out of State $1,968,304  $11,571,065  $9,176,941 

Total FY $2,057,646,918  $2,069,477,425  $1,969,191,351 
 

1.2.6 Current Contract  
DIR currently has multiple contracts with either the manufacturer or resellers to 
provide CA and Lenovo branded products and related services. The total volume of 
products and related services sold through the CA branded contracts is 
approximately $14,684,933. The total volume of the products and related services 
sold through the Lenovo branded contracts is approximately $30,348,629.   
 
In the event of a current DIR Vendor is awarded a new contract under this RFO, its 
current DIR contract for CA branded or Lenovo branded products and related 
services may be subject to cancellation. 
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2. Scope 

2.1. Products and Related Services 

A. Branded Products 
 
(1) CA Branded Products  
 
All CA Branded Products including, but not limited to, software including Software as a 
Service (SaaS) products manufactured, distributed or licensed under the CA brand 
name.  

 
(2) Lenovo Branded Products 
Lenovo branded product categories, including but not limited to desktops, laptops, 
tablets, printers, servers, and the related accessories, software, and/or supplies 
applicable to each product category. 

 
Respondents may propose either Brand or both Brands.  
 

B. Related Services 
Related services are any value-added services that Respondent may perform as related 
to the proposed products. Related services include but are not limited to product 
installation, warranty, maintenance and support, managed services and product training. 
Any Respondent offering product-related services must submit a description of 
those services and the related pricing in the Pricing Sheet attached as “Bid 
Package 2”.  
 

C. Third Party Products 
Third party products may be proposed as an option and will be awarded at the discretion 
of DIR. Third Party Products are those hardware, peripherals, accessories and software 
by other manufacturers or publishers that may be used with either CA branded or Lenovo 
branded products. Third Party Products are those hardware, peripherals, accessories 
and software by other manufacturers or publishers that may be used as an attachment 
or embedded within an CA branded software or Lenovo branded device to create, 
enhance or extend the functionality of the CA branded software or Lenovo branded 
device; or to create, enhance or extend the functionality of the Authorized Third Party 
Product which relies on an CA branded software or Lenovo branded device platform to 
function.  For example, and not by way of limitation, Device Security and Control 
Software such as JAMF. 
 
Respondent shall only offer Third Party Products that have been proposed and awarded 
on their DIR contract. Respondent may incorporate changes to their authorized Third 
Party Product offerings; however, any changes must be within the scope described in 
this section herein. Respondent may not add a manufacturer’s product that was not 
included in the Respondent’s response to the solicitation without pre-approval of DIR. 
 
By listing a Third Party Manufacturer Brand and proposing a Pricing Discount Percent 
(%) off MSRP, Respondent attests that it has authorization from the manufacturer to 
resell the products on a resulting DIR contract. At any time during the contract term, DIR 
may require Vendor to provide a Letter of Authorization from the manufacturer stating 
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that Respondent has the authorization to sell that manufacturer’s products and/or that 
the Respondent has the certifications to provide the related services on a DIR contract. 

2.1.1 Exclusions 
The following products and services are excluded which are not in the scope of this RFO: 
1. Wireless phones (including smartphones) 
2. Internet services 
3. Data plan 
4. Managed print services 
5. Professional or consulting services as defined in Chapter 2254 of the Texas Government 

Code 
6. Third party products where DIR has direct contracts with the manufacturers 
7. Cloud Infrastructure as a Service (IaaS). The capability to provide a consumer (DIR 

Customer) processing, storage, networks, and other fundamental computing resources 
where the consumer is able to deploy and run arbitrary software, which can include 
operating systems and applications. The consumer does not manage or control the 
underlying cloud infrastructure but has control over operating systems, storage, deployed 
applications, and possibly limited control of select networking components (e.g., host 
firewalls). 

8. Cloud Platform as a Service (PaaS). The capability to provide to the consumer (DIR 
Customer) the ability to deploy onto the cloud infrastructure consumer-created or 
acquired applications created using programming languages and tools supported by the 
provider. 

9. Cloud Broker.  A cloud broker is an entity that manages the use, performance and 
delivery of cloud services, and negotiates relationships between cloud providers and cloud 
consumers. A cloud broker acts as the intermediary between consumer and provider and 
will help consumers through the complexity of cloud service offerings and may also create 
value-added cloud services. 

10. Cloud Assessment.  The purpose of cloud assessment is to assist an organization in 
establishing a strategy and roadmap for moving applications to the cloud.  Assessments 
enable the customer to identify candidates for cloud services, identify risks and benefits 
based on a set of criteria such as operational readiness, security, application 
characteristics, complexity, cost, etc. The cloud assessment may be provided as a 
service, as a tool to be used by the customer or a combination. 
 

 
DIR reserves the right to determine, in its discretion, if products and services offered as a 
part of Respondent’s response fall within the scope of this RFO. 

2.1.2 Pricing 
Any Respondent responding to this RFO must submit specific pricing and discount for the 
products and related services requested herein. For the purposes of obtaining pricing and 
evaluating the responses to this RFO, the products and related services, if any, shall be 
provided in the Excel spreadsheet attached as “Bid Package 2” to the posting for this RFO, 
requisition number DIR-TSO-TMP-265, on the Electronic State Business Daily, 
http://esbd.cpa.state.tx.us/.   
 
For the purpose of this RFO, there are seven (7) Tabs identified below that are in “Bid 
Package 2”, Pricing Sheet: 
 



Department of Information Resources 
CA Branded and Lenovo Branded Products and Related Services 

Request for Offer DIR-TSO-TMP-265 

04/20/16                            Page 6 
 

 Tab 1: Instructions 
 Tab 2: CA Branded Products and Related Services 
 Tab 3: Third Party Products for CA Brand 
 Tab 4: CA Volume Discount 
 Tab 5: Lenovo Branded Products and Related Services 
 Tab 6: Third Party Products for Lenovo Brand 
 Tab 7: Lenovo Volume Discount 

 
Respondent may propose by Product or Product Line under each Product Category. If 
proposing by Product Line, Respondents must offer only one discount for each Product Line. 
The discount for each product line will be applied to all products within the product line in 
order to determine the net DIR Customer Price. The DIR Customer Price shall include all 
shipping, handling fees and DIR Administrative Fee. 
 
Volume Pricing 

1. Volume Pricing: DIR encourages Respondents to offer VOLUME pricing or discount 
for specific Products and/or Services on the spreadsheet tabs of Bid Package 2, 
Pricing Sheet.   

 
2. In addition to VOLUME pricing for specific Products and/or Services, DIR encourages 

Respondents to propose increased discount based on total statewide aggregate 
contract sales for Products and Services. See Instructions tab in Bid Package 2, 
Pricing Sheet for volume pricing instructions. 

 
Respondents must respond as follow to the “Bid Package 2” spreadsheet.  Failure to 
respond as instructed may result in Respondent’s response being disqualified from further 
evaluation. 
 
In addition to purchases, DIR and any Respondent awarded a Contract as a result of this 
RFO may agree to provisions that allow leasing of the products offered under the resulting 
Contract. Bid Package 9, Master Lease Agreement and Bid Package 10, Master Operating 
Lease Agreement will be the prevailing lease documents under any DIR contract award. 
 
DIR is not soliciting this RFO for its own agency.  DIR competitively bids for information 
technology products and services and establishes the statewide master contracts for use 
by DIR eligible customers (state agencies, higher education, K-12 independent school 
districts, and local governments).   
 
DIR customers identify their own needs, then contact a DIR Vendor and obtain a price quote 
for products/services.  DIR customers may submit a statement of work or a request to the 
DIR Vendor when obtaining a quote based on their needs.  DIR customer makes the best 
value determination and issues a purchase order directly to the DIR Vendor. 

2.2. Threshold and SOW Requirements 

State Agency Customers (not including institutions of higher education), must adhere to the 
requirements of Senate Bill 20 (84R) relating to DIR Cooperative Contracts.  Senate Bill 20 
(SB20) requires state agencies to adhere to the following purchasing thresholds: 
 
Threshold Requirements for IT Commodities (Hardware, Software and Services): 
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Contract Value Number of DIR Vendors 
$50,000 or less May award directly to DIR Vendor of 

choice 
More than $50,000 but not more than 
$150,000 

Three (or all DIR Vendors in a category 
with less than three vendors) 

More than $150,000 but less than $1 
million 

Six (or all DIR Vendors in a category with 
less than six vendors) 

More than $1,000,000 Agencies must conduct an independent 
procurement and cannot use DIR 
Cooperative Contracts 

 
In addition, state agencies procuring more than $50,000 worth of services from DIR 
Contracts must submit their draft and final Statements of Work to DIR for review and 
approval prior to making payment to a Vendor. 
 
Threshold and SOW review and signature processes do not apply to Institutions of higher 
education, K-12, local governments, assistance organizations, or out-of-state customers.  

2.3. Electronic and Information Resources (EIR) Accessibility 

Under Texas Government Code, Chapter 2054, Subchapter M, and DIR implementing rules, 
DIR state agency Customers must procure EIR that complies with the Accessibility 
Standards defined in the Texas Administrative Codes 1 TAC 206, 1 TAC 213, and WCAG 
2.0 AA as applicable,  and when such products are available in the commercial marketplace 
or when such products are developed in response to a procurement solicitation.  
 
Accordingly, all Respondents must submit completed VPAT form (Bid Package 6)  
or links to complete VPATs located on manufacturer websites for each proposed 
product or product family prior to an award for the proposed product or product 
family. Instructions on how to complete a VPAT® can be found on DIR’s website. 
 
Respondents claiming that a proposed product or family of products is exempt from 
accessibility requirements must use the VPAT form to: (1) specify each exempt product or 
product family and indicate “Not Applicable” in the “Supporting Features” column of the 
Summary Table; (2) provide an explanation in the “Remarks” column of Summary Table.   
 
In addition to the VPAT requirement, Respondents must complete the Respondent’s ICT 
Accessibility Policy Assessment (Bid Package 5) and must submit it with 
Respondent’s response. 

2.4. Form of Contract 

2.4.1 Sample Contract and Terms; Negotiation   
The final terms and conditions of any contract awarded as a result of this RFO shall be 
agreed upon during negotiation. However, the minimum standard terms and conditions that 
shall be included in any awarded contract are contained in the sample Contract for Products 
and Related Services attached as “Bid Package 7” and the Standard Terms and Conditions 
For Products and Related Services Contracts attached as “Bid Package 8” to the posting 
for this RFO, requisition number DIR-TSO-TMP-265, on the Electronic State Business Daily, 
http://esbd.cpa.state.tx.us/. 
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2.4.2 Proposed Changes and Exceptions   
Caution:  Respondents’ responses may be disqualified if their exceptions are 
excessive, or if they except to non-negotiable terms, as described below.  Item 17 of 
Exhibit A contains the format for Respondent to note any exception to any provision, term, 
or condition specified in the Sample Contract and Standard Terms and Conditions for 
Products and Related Services Contracts.  Respondent shall provide any proposed 
changes to contract language in redline in the “Proposed Language (redline)” column of the 
chart in Item 17 of Exhibit A.  An explanation as to why the Respondent cannot comply with 
the provision, term, or condition and proposed alternative language must be included in the 
response. Respondents may request exceptions to standard contract terms and 
conditions (other than those that DIR has identified as non-negotiable); however (1) 
the number, significance, and explanation of stated exceptions will be taken into 
consideration by DIR, (2) DIR in its discretion may or may not accept the 
Respondent’s requested exceptions, and (3) DIR in its sole discretion may determine 
that the material deviations (including excessive, additional, inconsistent, conflicting 
or alternative terms) render the Offer non-responsive and may result in rejection of 
the Offer without further consideration.  If Respondent fails to note any exception, 
Respondent will not be allowed to request an exception upon award or at later date.   
 
DIR anticipates a contract term of two (2) years with two (2) one-year optional extensions to 
be exercised by DIR at its discretion.  In the event of prolonged contract negotiations due to 
the number and/or significance of exceptions taken, lack of Respondent responsiveness or 
other failure to close contract negotiations that are not due to a failure on the part of DIR, 
DIR may in its discretion offer Respondent a shorter contract term. 
 
DIR reserves the right to make changes to the Contract for Products and Related Services 
or the Standard Terms and Conditions for Products and Related Services Contracts if it is 
in the best interest of the State to do so. Should this occur prior to the award of any contracts 
as a result of this RFO, any Respondents selected for negotiations will be notified. 

3. General Information 

3.1. Point of Contact 

All communications regarding this RFO must be addressed in writing to: 
 

Carrie Cooper 
Department of Information Resources 
300 W. 15th Street, Suite 1300 
Austin, Texas 78701 
Phone: 512-936-2353 
Fax: 512-936-6896  
Internet: carrie.cooper@dir.texas.gov  

3.2. Contact with DIR Staff 

Upon issuance of this RFO, employees and representatives of DIR other than the Point of 
Contact identified in Section 3.1 will not discuss the contents of this RFO with any 
Respondent or their representatives. Failure of a Respondent and any of its 
representatives to observe this restriction may result in disqualification of any related 
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response. This restriction does not preclude discussions between affected parties for the 
purpose of conducting business unrelated to this procurement. 

3.3. Anticipated Schedule 

3.3.1 RFO Schedule 
It is DIR’s intention to comply with the following schedule for this RFO. These dates 
represent a tentative schedule of events. DIR reserves the right to modify these 
dates at any time.   Prospective Respondents will be notified of modifications to the 
schedule via the Electronic State Business Daily (ESBD) web site. 
 

 
Date/Time Activity 

November 16, 2016 Publish RFO on Electronic State Business 
Daily 

November 29, 2016 10:00 am (CT) Vendor Conference (optional) 
November 30, 2016 5:00 pm (CT) Deadline for submitting questions 
December 7, 2016 5:00 pm (CT) Deadline for posting answers to questions 

on the ESBD 
December 13, 2016 2:00 pm (CT)  Deadline for DIR to receive Respondent’s 

references 
December 14, 2016 2:00 pm (CT) Deadline for submitting Responses to 

RFO 
December 16, 2016 - until 
completed 

Evaluation of responses, oral 
presentations (if requested), negotiation 
and contract execution 

3.3.2 Vendor Conference 
An optional Vendor Conference will be held on the date and time specified in RFO 
Section 3.3.1 above and at the location listed below.  Please bring a copy of the RFO 
to the Vendor Conference, as DIR will only supply a limited amount of copies. 

 
William P Clements State Office Building  
300 West 15th Street 
Room Number 103 
Austin, Texas 78701 

 
A webinar will be held on the date and time specified in RFO Section 3.3.1 above. 
To reserve a webinar seat, register at:  
  
 
After registering, you will receive a confirmation email containing information about 
joining the Webinar.  
https://attendee.gotowebinar.com/register/5854492977180221443   
 
DIR will also provide Respondents the opportunity to submit written questions at the 
conference. All questions submitted at the conference must reference the 
appropriate RFO page and section number.  Although DIR may provide tentative 
verbal responses to questions at the conference, responses are not official until they 
are posted as an addendum to this RFO on the Electronic State Business Daily, 
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http://esbd.cpa.state.tx.us/.  DIR reserves the right to amend answers prior to the 
offer submission deadline. 

3.3.3 Written Questions and Official Answers 
Respondents shall submit all questions regarding this RFO by fax, e-mail, or in 
writing to the Point of Contact listed in Section 3.1. Questions regarding this RFO 
will be accepted until the date and time specified above in Section 3.3.1, RFO 
Schedule.  Note: Texas observes Daylight Savings Time. Official answers will be 
posted as an addendum to this RFO, requisition number DIR-TSO-TMP-265, on the 
Electronic State Business Daily (ESBD), http://esbd.cpa.state.tx.us/. DIR reserves 
the right to amend answers prior to the offer submission deadline. 
 
Any addenda and/or amendment to this procurement solicitation will be posted as 
an addendum on the Electronic State Business Daily.  It is the responsibility of 
interested parties to periodically check the ESBD for updates to the procurement 
prior to submitting a bid. Respondent’s failure to periodically check the ESBD will in 
no way release the selected Respondent from “addenda or additional information” 
resulting in additional costs to meet the requirements of the RFO. 

3.4. Historically Underutilized Businesses 

The purpose of the Historically Underutilized Business (HUB) Program is to promote full and 
equal business opportunities for all businesses in State contracting in accordance with the 
goals specified in the State of Texas Disparity Study. Each state agency must make a good 
faith effort to meet or exceed the goals identified below and assist HUBs in receiving a 
portion of the total contract value of all contracts that the agency expects to award in a fiscal 
year in accordance with the following procurement goals/percentages:  

 
1. 11.2% for heavy construction other than building contracts; 
2. 21.1% for all building construction, including general contractors and operative builders’ 

contracts; 
3. 32.9% for all special trade construction contracts; 
4. 23.7% for professional services contracts; 
5. 26.0% for all other services contracts; 
6. 21.1% for commodities contracts. 

 
It is the policy of DIR to make a good faith effort to achieve the annual program goals by 
contracting directly with HUBs or indirectly through subcontracting opportunities in 
accordance with the Texas Government Code, Chapter 2161, Subchapter F, and HUB 
Rules promulgated by the Comptroller of Public Accounts (CPA), 34 TAC, Chapter 20.  
 
HUBs are strongly urged to respond to this RFO. Under Texas law, state agencies are 
required to make a good faith effort to assist HUBs in receiving certain percentages of the 
total value of contract awards. Respondents who meet the qualifications are strongly 
encouraged to apply for certification as HUBs. 

3.4.1 HUB Subcontracting Plan  
DIR has determined that subcontracting is probable under any contract awarded as 
a result of this RFO.  The HUB Goal for this RFO is 21.1%. ALL RESPONDENTS 
RESPONDING TO THIS RFO, INCLUDING THOSE THAT ARE HUB CERTIFIED 
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OR THOSE WHO DO NOT PLAN TO SUBCONTRACT, MUST COMPLETE A HUB 
SUBCONTRACTING PLAN (HSP) IN ACCORDANCE WITH THE STATE’S 
POLICY ON UTILIZATION OF HUBs. THE HSP MUST BE INCLUDED AS PART 
OF THE RESPONSE TO THIS RFO. FAILURE TO COMPLETE THE HSP AS 
INSTRUCTED WILL RESULT IN DISQUALIFICATION OF THE RESPONSE 
FROM CONSIDERATION. The State’s Policy on Utilization of HUB and HSP forms 
are attached to this RFO as Bid Package 3. Please review the HSP forms carefully 
and allow sufficient time to identify and contact HUBs and allow them to respond.  
Note that Respondents must demonstrate a good faith effort to contract with new 
HUBs if currently proposed HUBs have performed as subcontractors to the 
Respondent for more than five years.  If the Respondent does not plan to 
subcontract, Respondent must state that fact in their plan. An original, signed paper 
copy of the HSP must be submitted in an envelope that is separate from the 
response.  The completed plan shall become a part of the contract that may be 
awarded as a result of this RFO.  

3.4.2 HUB Continuing Performance 
Any contracts awarded as a result of this RFO shall include reporting responsibilities 
related to HUB subcontracting. Awarded Respondents may not change any 
subcontractor without submitting a revised HUB Subcontracting Plan (HSP).  Any 
change to a subcontractor and revised HSP must be approved in writing by DIR prior 
to implementation. 

3.4.3 HUB Resources Available 
A list of certified HUBs is available on the Texas Comptroller of Public Accounts (CPA) 
Website at: http://comptroller.texas.gov/procurement/cmbl/hubonly.html. For additional 
information, contact the CPA’s HUB program office at 
StatewideHUBProgram@cpa.texas.gov. If Respondents know of any businesses that may 
qualify for certification as a HUB, they should encourage those businesses to contact the 
CPA HUB program office. 

3.5. Respondent Qualifications 

3.5.1 Authorized Respondents 
Respondents who respond to this RFO must be one of the following: 
 
1) Manufacturer or publisher of the product who will sell directly to Customers 

through a Co-op Contract. 
2) Manufacturer or publisher of a product who will execute a Co-op contract with 

DIR and designate one or more qualified dealers or resellers (Order Fulfillers) to 
sell directly to Customers on its behalf. The manufacturer or publisher may also 
sell directly to Customers. 

3) Dealer or reseller who will sell directly to Customers through a Co-op Contract.  
a) Respondents responding to this RFO for CA branded and/or Lenovo branded 

products must supply a signed (by hand or digital) letter from the 
manufacturer (CA Technologies, Inc. and/or Lenovo (United States), Inc.) 
certifying that Respondent is an authorized reseller of CA branded and/or 
Lenovo products to DIR customers, and may sell such products under the 
terms and conditions of the DIR Contract, in support of Respondent’s 
response.   
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b) Signed letters of authorization must be submitted with Respondent’s 
response.    

 
Unsigned letter, typed signature or failure to submit the letter with 
Respondent’s response will result in elimination of the related proposed 
products from the solicitation process. 

3.5.2 Federal Requirements  
1) State agencies are prohibited from doing business with terrorists and terrorist 

organizations. Any Respondent listed in the prohibited Vendors list authorized 
by Executive Order #13224, "Blocking Property and Prohibiting Transactions 
with Persons Who Commit, Threaten to Commit, or Support Terrorism”, 
published by the United States Department of the Treasury, Office of Foreign 
Assets Control (Terrorism List) shall not be awarded a Contract as a result of this 
RFO. Any Respondent awarded a Contract as a result of this RFO must agree 
that if at any time during the term of the contract the Respondent is listed on the 
Terrorism List, the Respondent shall promptly notify DIR. As part of DIR’s 
contract management, periodic checks will be performed to ensure any Vendor 
awarded a contract as a result of the RFO remains in compliance with these 
Federal Requirements.  DIR shall have the absolute right to terminate the 
contract without recourse in the event a DIR Vendor becomes listed on the 
Terrorism List.  

2) Should any Respondent or its principals awarded a Contract as a result of this 
RFO become suspended or debarred from doing business with the federal 
government as listed in the System for Award Management (SAM)  maintained 
by the General Services Administration, the Respondent’s contract will be 
terminated without recourse. 

3) Respondent shall comply with the requirements of the Immigration and Reform 
Act of 1986, the Illegal Immigration Reform and Immigrant Responsibility Act of 
1996 ("IIRIRA"), and the Immigration Act of 1990 (8 U.S.C.1101, et seq.) 
regarding employment verification and retention of verification forms for any 
individual(s) hired on or after the effective date of the 1996 Act who will perform 
any labor or services under this Contract.  

3.5.3 Respondent Performance and Debarment 
In accordance with 34 TAC, Chapter 20, Subchapter C, any Respondent that is 
debarred from doing business with the State of Texas will not be awarded a contract 
under this solicitation. The list of debarred Vendors is located on the CPA Web site 
at: 
https://www.comptroller.texas.gov/purchasing/programs/vendor-performance-
tracking/debarred-vendors.php. 

3.5.4 Required Respondent and Subcontractor Current and Former State Employee 
Disclosures 
Respondent shall disclose, for itself and on behalf of all of its Subcontractors, in its 
response to Section 18 of Exhibit A to the RFO, all of the following: 
1) Any current or former employees of Respondent who will spend 20% or more of 

their time on a contract resulting from this RFO and are current or former 
employees of the State of Texas within the past five (5) years; and 

2) Any proposed Respondent personnel assigned to work directly on any Contract 
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to arise from this RFO 20% or more of their time who are related within two 
degrees of consanguinity of any current or former employees of the State of 
Texas.  Disclosure of former state employees may be limited to the last five (5) 
years. 

3)  Respondent will certify that they are in compliance with Texas Government Code, 
Title 6, Subtitle B, Section 669.003, relating to contracting with the executive 
head of a state agency.  If Section 669.003 applies, Respondent will complete 
the following information in order for the response to be evaluated:  Name of 
Former Executive, Name of State Agency, Date of Separation for State Agency, 
Position with Respondent, and Date of Employment with Respondent. 

 

3.6. Response Deadline and Submission Requirements 

Respondents are invited to submit responses in accordance with the requirements outlined 
in this document. Responses must be received by DIR on or before the date and time 
specified in Section 3.3.1 of this RFO. No late responses will be accepted. Responses 
must be hand-delivered or mailed to the submittal address listed in Section 3.7.1. No 
facsimile or e-mail responses shall be accepted. 

3.6.1 Official Timepiece 
The clock in the DIR Purchasing Office at 300 W. 15th Street, 13th Floor, Room 1335, 
is the official timepiece for determining compliance with the deadline. All responses 
will be date and time stamped when received by the Purchasing Office on the 13th 
floor.  

3.6.2 Hand Delivery of Responses 
All Respondents and courier delivery service personnel will be required to check in 
at the security desk on the 1st floor at 300 W. 15th Street. Therefore, it is advised 
that Respondents allow extra time for building security check-in if hand-delivering 
responses or using a courier delivery service. DIR will not be responsible for delays 
associated with building security compliance. 

3.6.3 United States Postal Service Delivery of Responses 
Due to the potential for delays, DIR encourages the use of courier deliver services, 
however delivery of responses via United States Postal Service is acceptable. 
Responses must be received, not post-marked, by the response deadline and, due 
to the State’s mail processing procedures, this method may cause a delay in delivery 
to the DIR Purchasing Office. DIR will not be responsible for any delays associated 
with this method of delivery.  

3.7. Response Format and Contents 

3.7.1 Submittal Address and External Packaging of Response 
Responses should be addressed to: 
 
Department of Information Resources 
300 W. 15th Street, Suite 1300 
Austin, Texas 78701 
Attn: Carrie Cooper 
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* USPS Delivery Only – please refer to Section 3.6.3 
Department of Information Resources 
P.O. Box 13564 
Austin, Texas 78711-3564 
Attn: Carrie Cooper 

 
The external packaging of the response must reference “RFO DIR-TSO-TMP-265” 
and must include the name and address of the Respondent submitting the response. 

3.7.2 Number of Copies 
Each Respondent must submit the complete response as follows: 
 
1. One (1) signed original (clearly marked) of the complete response, including one 

(1) signed original of the HUB Subcontracting Plan; 
2. One (1) signed original of the HUB Subcontracting Plan in a separate envelope; 
3. Two (2) thumb drives (clearly marked with Respondent name) containing the 

following; 
a) One (1) thumb drive containing an electronic folder labeled “Complete 

Respondent Response” that shall contain the entire Respondent’s 
response. 

b) One (1) thumb drive* containing a labeled electronic folder with any and all 
response materials, which Respondent asserts are confidential or 
proprietary, and a labeled electronic folder containing all non-
proprietary/confidential and non-copyrighted materials in the Respondent’s 
response* (redacted copy for public release). 

 
* If Respondent’s response does not contain such materials, then thumb 
drive for these items are not required. DIR will release the non-
proprietary/confidential and non-copyrighted version if DIR receives a Public 
Information Request. Unless Respondent specifically identifies proprietary, 
confidential or copyrighted material as required, DIR will assume all 
information is available for public disclosure.  

 
Paper responses must be bound in a 3-ring binder and the cover of the binders must 
reference “DIR-TSO-TMP-265” and include the name and address of the 
Respondent. 
 
Each thumb drive must be clearly marked as to its contents. The response 
materials on the thumb drive must be compatible with Microsoft Office.  All 
materials must be submitted in an editable format (e.g., Microsoft Word, Microsoft 
Excel).  Do not submit electronic materials in PDF format. If there are any disparities 
between the contents of the signed original paper response and any of the response 
materials on thumb drives, the contents of the signed original paper response will 
take precedence. 
 
NOTE: Thumb drive(s) must be securely fastened to the 3-ring binder.  
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3.7.3 Mandatory Response Contents 
RESPONDENT MUST PROVIDE THE ITEMS LISTED BELOW OR THE 
RESPONSE WILL BE REJECTED. 
 
1) Vendor Information – Exhibit A of Bid Package 1 

This form must be filled out in its entirety and signed by an officer or agent 
empowered to contractually bind the Respondent.  Attachments 1 and 2 must be 
completed and submitted with the response if applicable per Item 21, Canceled 
Contracts. 
 

2) Contract Support Plan - Exhibit B of Bid Package 1 
Respondent must provide a plan that describes the Respondent’s ability and 
strategy for promoting and supporting the contract, if awarded. 
 

3) Pricing Sheet – Bid Package 2 
Respondent shall provide specific pricing for the brands and products applicable 
to their response. The discount being offered shall be based upon the 
Manufacturer’s Suggested Retail Price (MSRP) or List Price.  Respondent must 
provide a description of MSRP or List Price and the method being utilized to 
derive the MSRP.  MSRP or List Price is defined as the product sales price list 
published in some form by the manufacturer or publisher of the product and 
available to and recognized by the trade.  A price list prepared solely for this 
solicitation is not acceptable.  If Respondent offers government and 
educational pricing, both pricing structures must be included in 
Respondent’s response.  
 

4) HUB Subcontracting Plan Forms – Bid Package 3 
All Respondents, INCLUDING THOSE WITH HUB DESIGNATION AND THOSE 
THAT DO NOT PLAN TO USE SUBCONTRACTORS, must submit a HUB 
Subcontracting Plan. Refer to Section 3.4 for more information regarding HUB 
subcontracting. Note: For the purposes of the HUB Subcontracting Plan, Order 
Fulfillers designated by a manufacturer or publisher to sell directly to Customers 
on its behalf are considered subcontractors.  The paper copy of the HSP must 
be submitted in a separate envelope. 
 

5) Manufacturer Reseller Authorization Letters 
 Respondent responding to this RFO as the Reseller of the CA and/or Lenovo 

branded products must submit the Manufacturer’s resell authorization letter from 
CA and/or Lenovo. Refer to Section 3.5.1 for detailed information. 

 
6) Respondents must complete the Respondent’s ICT Accessibility Policy 

Assessment – Bid Package 5 
 Refer to Section 2.3 for detailed information. 
 
7) Software License Agreements and/or Service Agreements (if any) 

Respondent shall provide any Software License Agreements and/or Service 
Agreements that are applicable to the products and/or related services 
Respondent is proposing. These Agreements at a minimum must allow and 
provide for inclusion of the terms and conditions of the Contract for Products and 
Related Services (Bid Package 7) and the Standard Terms and Conditions for 
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Products and Related Services Contracts (Bid Package 8). 

3.7.4 References 
Respondent must send the “Vendor References” form (Bid Package 4) to three (3) 
companies or government agencies.  Instructions are included in “Bid Package 4”.  DIR is 
not responsible for undeliverable e-mails or for non-responsive references.  If DIR does not 
receive a vendor reference, Respondent will receive a score of “0” for that reference. Rater 
must send the form to DIR by the due date in order to be considered in evaluation. The 
“Vendor Reference” form must be submitted directly from the Rater to DIR at 
BRANDRFO@dir.texas.gov.  The Respondent shall not submit the reference form to DIR.  
Should this occur, the reference will be scored with a zero (0). 

3.7.5 Accessibility of Electronic Response Documents 
Respondent response should be submitted in a format that is accessible to people with 
disabilities. This can include, but is not limited to accessible Office or other productivity 
document suite. The submission of scanned documents is discouraged. 

3.8  Rejection of Responses 

DIR has sole discretionary authority and reserves the right to reject any or all responses 
received as a result of this RFO. Responses that do not comply with the mandatory 
submission requirements shall be rejected. In addition, DIR reserves the right to accept or 
reject, in whole or in part, any responses submitted and to waive minor technicalities when 
in the best interest of the State.  

3.9. Right to Amend or Withdraw RFO 

DIR reserves the right to alter, amend or modify any provision of this RFO, or to withdraw 
this RFO, in whole or in part, at any time prior to the award of a contract if to do so is in the 
best interest of the State. DIR reserves the right to re-solicit for like or similar products and 
services whenever it determines re-solicitation to be in the best interest of the State. 
 
Any changes or additional information regarding this RFO will be posted as an addendum 
to requisition number DIR-TSO-TMP-265 on the Electronic State Business Daily, 
http://esbd.cpa.state.tx.us/. It is the responsibility of Respondents to monitor the web site for 
the addendum. Respondent 's failure to periodically check the ESBD will in no way release 
the Respondent from "addenda or additional information" resulting in additional costs to 
meet the requirements of this RFO. 

3.10. Pre-agreement Costs 

DIR shall not be responsible or liable for any cost incurred by any Respondent in the 
preparation and submission of its response to this RFO or for other costs incurred by 
participating in this procurement process. 

3.11. Ownership of Responses 

All responses become the property of DIR. DIR reserves the right to use any and all 
information or materials presented in response to this RFO. Disqualification of a 
Respondent’s response does not eliminate this right.  
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3.12. Public Information 

DIR is a government agency subject to the Texas Public Information Act.  Responses 
submitted to DIR as a result of this RFO are subject to release as public information after 
contracts are executed or if the procurement is terminated.  Respondent may not mark its 
complete proposal “copyrighted” or mark every page as proprietary or confidential but if a 
Respondent believes that its response, or parts of its response, may be exempted from 
disclosure under Texas law, the Respondent must specify page-by-page and line-by-line 
the parts of the response that it believes are exempt. In addition, the Respondent must 
specify which exception(s) are applicable and provide detailed reasons substantiating the 
exception(s).   
 
The Office of the Attorney General (OAG) has the sole authority to determine whether 
information is confidential and not subject to disclosure under the Public Information Act DIR 
shall comply with all decisions of the OAG. 
 
DIR assumes no responsibility for asserting legal arguments on behalf of any Respondent. 
Respondents are advised to consult with their legal counsel concerning disclosure issues 
resulting from this procurement process and to take precautions to safeguard trade secrets 
and other proprietary information. 

4. Evaluation, Negotiations, and Award 

4.1. Evaluation of Responses 

DIR will review proposals to determine responsiveness to this RFO. All determinations about 
responsiveness to this RFO are final. All proposals determined to be responsive will go 
through a financial review and a HSP review.  The financial review and HSP review are a 
pass/fail determination that is final.  Only responses that receive a passing grade will 
proceed to the evaluation.  DIR will establish an Evaluation Committee to review all 
responses that have not been rejected. At any time during the evaluation process, DIR may 
ask any or all Respondents to elaborate on or clarify specific points or portions of their 
response. DIR’s request and Respondent’s response shall be in writing. Once the evaluation 
process is completed, DIR will send a written notice to each Respondent for weather they 
will proceed to negotiation or not selected for negotiation.  

4.2. Evaluation Criteria 

4.2.1 Pass/Fail Criteria 
In addition to the weighted evaluation criteria listed below DIR also reviews additional 
Pass/Fail criteria as follows: 
1. DUNS Number and report is a Pass/Fail review conducted by DIR Financial office 

(Exhibit A, Item 19) 
2. Compliance with applicable provisions of §§2155.074, 2155.075, 2156.007, 2157.003, 

and 2157.125, Gov't Code. Respondents may fail this selection criterion for any of the 
following conditions: 
a. A score of less than 90% in the Vendor Performance System;  
b. Currently under a Corrective Action Plan through the CPA, Having repeated 

negative Vendor Performance Reports,  
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c. Having purchase orders that have been cancelled in the previous 12 months for 
non-performance (including but not limited to late delivery, etc.).   

3. Completion of HUB Subcontract Plan (Bid Package 3). 

4.2.2 Weighted Evaluation Criteria 
CA Branded: 

The criteria and weight to be used in determining the best value for the State are as 
follows: 

o 45% - Pricing (Bid Package 2) 
o 20% - Respondent’s history and experience in providing the products and services 

          requested. (Bid Package 1, Exhibit A) 
o 20% - Contract Marketing and Support Plan (Bid Package 1, Exhibit B) 
o 15% - Respondent’s customer references. (Bid Package 4) 

 
Lenovo Branded: 

o 40% - Pricing (Bid Package 2) 
o 20% - Respondent’s history and experience in providing the products and services 

          requested. (Bid Package 1, Exhibit A) 
o 20% - Contract Marketing and Support Plan (Bid Package 1, Exhibit B) 
o 5% - Computer Equipment Recycling Program Preference. (Pursuant to Health &  

         Safety Code, Section 361.965(d)) (Exhibit A, Item 15) 
o 15% - Respondent’s customer references. (Bid Package 4) 

 
 
Respondents will be evaluated on performance under existing and prior contracts for similar 
products or services and the evaluation may include consideration of Respondent 
performance as recorded in the CPA Vendor Performance Tracking System as described in 
the Texas Administrative Code, 34 TAC 20.108(b).   
 
The State reserves the right to evaluate the responses by item or category, groups of items 
or total bid, solution–based or other means (such as historical sales volumes or 
geographical needs) which it deems is in the best interest of the State based on a 
solicitation. The State may also reject any response, in whole or in part, or reject all 
responses if it determines pricing is considered in excess of current reasonable market 
prices or if the response is not considered to be reasonable or responsive. Initial evaluation 
will be based upon the percentages and factors of evaluation criteria provided above in this 
section. Respondent s are cautioned, to provide their best pricing in the initial response 
submitted because this will be used to determine the competitive range.  If the best pricing 
is not provided it could result in the Respondent falling out of the competitive range and not 
being invited to Best and Final Offer process or being given any further consideration for a 
particular item, brand or group of products. 

4.3. Oral Presentations, Best and Final Offer 

DIR in its discretion shall make the determination whether to request oral presentations 
and/or engage in the Best and Final Offer process. Both oral presentations and the Best 
and Final Offer process, if held, will also be scored.  
DIR reserves the right to continue to evaluate responses until such point as the best value, 
as defined by Texas Government Code, Section 2157.003, is obtained for the State. 
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4.4. Negotiations 

At the conclusion of the evaluation, as described within Sections 4.1 and 4.3 above, DIR 
staff shall determine the number of Respondents with which it will start contract negotiations. 
In its discretion, DIR shall terminate contract negotiations when DIR determines that the 
best value for the State has been obtained. Then the staff will recommend award of one or 
more contracts to DIR Executive Management.  

4.5. Award of Contract 

DIR Executive Management shall make the decision to award any contracts, if in the best 
interest of DIR and the State to do so. The decision of Executive Management on any award 
is final. Any award for this RFO shall be posted under requisition number DIR-TSO-TMP-
265 on the Electronic State Business Daily, http://esbd.cpa.state.tx.us/, upon execution of a 
contract with one or more Respondents. All responses and working papers pursuant to this 
RFO are not subject to disclosure under the Public Information Act until all contracts 
resulting from this RFO have been executed. 
Any Contract resulting from this solicitation is contingent upon the continued availability of 
lawful appropriations by the Texas Legislature. 

4.6. Vendor Protest Procedures 

Any Respondent who is aggrieved in connection with this RFO, evaluation, or award of a 
contract may formally protest to DIR in accordance with the Vendor protest procedures 
posted on the DIR Web site at:  
http://dir.texas.gov/View-Information-For-Vendors/Pages/Content.aspx?id=21 

 
 
 
 

END OF RFO
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Exhibit A 
Vendor Information 

 
This form must be filled out in its entirety and signed by an officer or agent empowered to 
contractually bind the Respondent. 
 
1) Respondent Legal Entity Name: ____________________________________________________ 
 
 
2) Comptroller of Public Accounts (CPA) Vendor Identification Number: _______________________ 
 
 
3) Principal place of business  

Address: 
City: 
State:  
Zip Code: 

 
 
4) Facility responsible for servicing the contract 

Address: 
City: 
State: 
Zip Code: 

 
 
5) Contact Person regarding Respondent’s response to the RFO 

Name: 
Address: 
City, State, Zip: 
Phone Number: 
Fax: 
Email: 

 
 
6) Contact Person responsible for contract negotiation 

Name: 
Address: 
City, State, Zip: 
Phone Number: 
Fax: 
Email: 

 
 
7) Indicate whether or not your company is a certified Historically Underutilized Business   

(HUB) with the State of Texas by the CPA. 
                       Yes                                                No 
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8) Provide the year in which your company was created/incorporated. 
 
 
9) Provide a detailed history of your company. 
 
 
10) Provide the number of years your company has sold the products/services requested in this 

RFO. 
 
 
11) Provide the number of years your company has sold the products/services requested in this 

RFO to Texas state agencies, local governments, independent school districts, and institutions 
of higher education. 

 
 
12) Indicate whether or not Texas state agencies, local governments, independent school districts, 

and institutions of higher education have purchased the products/services listed in this RFO 
from your company within the last 12 months. 
                       Yes                                                No 

 
If yes, provide the entity names, total sales, quantity sold, and discount % off list price. 

 
 
13) Indicate whether or not your company holds a contract for use by public entities (state agencies, 

local governments, independent school districts, public universities) in any other states for the 
same products/services requested in this RFO. 
                       Yes                                               No 

 
If yes, provide the entity names, total sales, quantity sold, and discount % off list price. 

 
 
14) Indicate whether or not your company holds a contract with any entity or consortium authorized 

by Texas law to sell the products and services requested in this RFO to Texas state agencies, 
local governments, independent school districts, and institutions of higher education. 
                       Yes                                               No 

 
If yes, provide the entity names, total sales, quantity sold, and discount % off list price. 

 
 
15) For each manufacturer of hardware, Respondent is proposing in the RFO, indicate whether or 

not the manufacturer has a program to recycle the manufacturer’s computer equipment and if 
they recycle computers from other manufacturers.  If you are a reseller, you must indicate 
whether your company has a recycling program or will use the manufacturer’s recycling program 
for the products listed in this RFO. 

 
Manufacturer Name______________________________________________________ 
Recycles their own computers?   ____________Yes            ___________No 
Recycles other manufacturer’s computers? ____________Yes      _______No 
If Reseller, check one that applies: 
____________Will use Manufacturer’s program 
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____________Will use Respondent’s own program 
 
Provide documentation or citation (URL) where the recycling program resides to enable DIR to 
verify compliance with this requirement.  ____________________________________ 

 
 
16) Respondent must send the “Vendor References” form to three (3) companies or government 

agencies.  Instructions are included in Bid Package 4.  DIR is not responsible for undeliverable 
e-mails or for non-responsive references.  If DIR does not receive a vendor reference, 
Respondent will receive a score of “0” for that reference. Rater must send the completed form 
to DIR by the due date in order to be considered in evaluation. The Vendor References form 
must be submitted directly from the Rater to DIR.  The Respondent shall not submit the reference 
form to DIR.  Should this occur, the reference will be scored with a zero (0). 

 
 
17) List below by subsection all exceptions to the Contract for Products and Related Services and 

Standard Terms and Conditions for Products and Related Services Contracts in redline form. 
Include the basis for each exception and provide proposed alternate language.  If Respondent 
fails to list exceptions in its response, Respondent shall not be permitted to submit 
exceptions to the same section during the negotiation process or thereafter. Respondent 
shall not redline the contract or Appendix A.  All exceptions must be listed in the chart 
below. Any terms and conditions attached to a response will not be considered unless 
specifically referred to in this solicitation and may result in disqualification. 

 
Section Section Title Explanation of 

Exception 
Proposed Language (redline) 

    
    
    
    

 
18) Respondent and Subcontractor Conflict of Interest Disclosure 

List below all current or former employees of Respondent and/or proposed Respondent 
personnel with conflict of interests as follows:  
 
1) Any current or former employees of Respondent who will spend 20% or more of their time 
on a contract resulting from this RFO and are current or former employees of the State of Texas 
within the past five (5) years; and 
 
2) Any proposed Respondent personnel assigned to work directly on any Contract to arise from 
this RFO 20% or more of their time who are related within two degrees of consanguinity of any 
current or former employees of the State of Texas. Disclosure of former state employees may 
be limited to the last five (5) years.  
 
Respondent Personnel:  

Current or Former Employees who are current 
or former State employees (see Note 1 above) 

Respondent Personnel related to State of 
Texas Employees (see Note 2 above) 
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Subcontractor personnel: 

Current or Former Employees of 
Subcontractor(s) who are current or former 

State employees (see Note 1 above) 

Subcontractor Personnel related to State 
of Texas Employees (see Note 2 above) 

  
  
  

 
3)  Respondent certifies that they are in compliance with Texas Government Code, Title 6, 
Subtitle B, Section 669.003, relating to contracting with the executive head of a state agency.  
If Section 669.003 applies, Respondent will complete the following information in order for the 
response to be evaluated:  Name of Former Executive, Name of State Agency, Date of 
Separation for State Agency, Position with Respondent, and Date of Employment with 
Respondent. 
 
 

19) Proof of Financial Stability 
 
All Respondents responding to this RFO and all Respondents that will enter into a contract with 
DIR must be and remain current in payment of all taxes, including Sales and Franchise Taxes.  
In general, the Comptroller of Public Accounts must identify the Respondent to be “in good 
standing” and a Respondent with which the state is authorized to do business.                         
 
Respondents must provide a Dun and Bradstreet D-U-N-S number. The D-U-N-S number 
MUST be included in the Respondent’s response.  Failure to include the D-U-N-S number 
listed for the company shall cause automatic rejection of the response. 
 
 
D-U-N-S No.         
 
 

20) Electronic Product Environment Assessment Tool (EPEAT). Indicate whether Respondent’s 
products offered under this RFO are EPEAT certified and identify the applicable EPEAT rating 
(bronze, silver or gold) for certified products.  If Respondent’s products are not EPEAT certified, 
describe Respondent’s efforts to attain EPEAT certifications. 
 
 

21) Cancelled Contracts 
 
All Respondents responding to this RFO shall provide Canceled Contract information for any contract 
that was canceled or prematurely terminated in the past five (5) years. Respondent must provide 
details on the reason for the cancellation and the Respondent’s position relevant to the cancellation 
and the final resolution of the contract cancellation. 
 

 All applicable canceled contracts shall be listed on the Canceled Contracts Reference Table 
(Exhibit A, Attachment 1).  

 For each canceled contract listed in the on the Canceled Contracts Reference Table, Respondent 
shall also provide a completed Release of Liability (to Reference) form (Exhibit A, Attachment 
2). 
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The Cancelled Contract Reference Table (Exhibit A, Attachment 2) and Release of Liability form 
(Exhibit A, Attachment 2) may be reproduced as necessary to include all canceled contracts. 
 
If Respondent has no such canceled contracts, Respondent shall certify in their response to 
this section that there have been no canceled contracts. 
                                                   
 

22) Officer or Agent empowered to contractually bind the Respondent: 
Name: 
Title: 
Address: 
Phone Number: 
Fax: 
Email: 
 
 

23) Statement of Compliance 
 

A. Checklist for the RFO 
 
The following checklist is provided for the convenience of Respondents in their response 
preparation process. It is not intended to represent an exhaustive list of the mandatory 
requirements for this RFO. Respondents must ensure that all mandatory requirements for this 
RFO are met, even if they are not included in this checklist. The mandatory documentation must 
be submitted with the original and each copy of the response. 
 
A completed checklist shall not be binding on DIR’s administrative review for compliance with 
the mandatory response contents specified in this RFO. As step one of the evaluation process, 
DIR will review all responses to ensure compliance with the mandatory response contents as 
specified in Section 3.7.3. of the RFO and reject any response that does not comply. 
 
All responses must be received by DIR on or before the date and time specified in Section 
3.3.1 of this RFO. No late responses will be accepted. 
 

Respondent Response Package Check 

Response addressed to: 
Department of Information Resources 
300 W. 15th Street, Suite 1300 
Austin, Texas 78701 
Attn: Carrie Cooper 

 

External packaging references “RFO DIR-TSO-TMP-265”  

Package contains one (1) original signed hard copy of complete response in a 3-
ring binder. Cover of the binder references “DIR-TSO-TMP-265” and includes the 
name and address of the responding Respondent 

 

Package contains one (1) additional signed original HUB Subcontracting Plan in a 
separate envelope 

 

Package contains one (1) clearly marked additional thumb drive copies of the 
complete response 
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Package contains one (1) additional thumb drive if containing any materials that 
Respondent asserts are confidential, proprietary, copyrighted (if applicable) 

 

Mandatory Response Contents 
RESPONDENT SHALL SUBMIT ALL ITEMS LISTED BELOW OR ITS RESPONSE WILL 
BE REJECTED 
Vendor Information  - Exhibit A   
Canceled Contracts Forms – Attachment 1 & 2 of Exhibit A (if applicable)  
Contract Support Plan – Exhibit B  
Pricing Sheet – Bid Package 2  
HUB Subcontracting Plan Forms – Bid Package 3  
Respondent’s ICT Accessibility Policy Assessment – Bid Package 5  
Manufacturer Reseller Authorization Letter for CA and/or Lenovo branded products  
Software License Agreement(s) and/or Service Agreement(s) (if any)  

 
B. Certification Statement 
 

The undersigned hereby certifies on behalf of insert company name here that RFO DIR-TSO-
TMP-265 has been read and understood. In submitting its response  insert company name here 
represents to DIR the following:  
i) Respondent is capable of providing the products and services as described in the RFO;  
ii) Respondent is offering true and correct pricing and discounts for the products and services;  
iii) Respondent agrees, if awarded a contract, to abide by the terms and conditions of the 
resulting contract;  
iv) as of the date of signature below, Respondent is not listed in the prohibited Vendors list 
authorized by Executive Order #13224, "Blocking Property and Prohibiting Transactions with 
Persons Who Commit, Threaten to Commit, or Support Terrorism”, published by the United 
States Department of the Treasury, Office of Foreign Assets Control;   
v) Respondent and its principals are not suspended or debarred from doing business with the 
federal government as listed in the System for Award Management (SAM) maintained by the 
General Services Administration;  
vi) Respondent certifies, under Texas Government Code, Sections 2155.004 and 2155.006, that 
the individual or business entity named in this bid or contract is not ineligible to receive the 
specified contract and acknowledges that this contract  may be terminated and payment withheld 
if this certification is inaccurate;  
(vii) Respondent certifies that, to the extent applicable to this scope of this RFO,  Respondent  is 
in compliance with Health and Safety Code, Chapter 361, Subchapter Y, related to the Computer 
Equipment Recycling Program, and the related rules found at 30 TAC Chapter 328;  
(viii) Respondent has not given, offered to give, nor intends to give at any time hereafter any 
economic opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or 
service to a public servant in connection with the submitted response;  
(ix) Respondent has not received compensation for participation in the preparation of 
specifications for this solicitation as required by Texas Government Code, Section 2155.004(a);  
(x) Respondent has not, nor has anyone acting for the Respondent, violated the antitrust laws of 
the United States or the State of Texas, nor communicated directly or indirectly to any competitor 
or any other person engaged in such line of business for the purpose of obtaining an unfair price 
advantage;  
(xi) Respondent is not currently delinquent in the payment of any franchise tax owed the State 
of Texas and is not ineligible to receive payment under Section 231.006 of the Texas Family 
Code and acknowledges the Contract may be terminated and payment withheld if this 
certification is inaccurate, and any Respondent subject to Section 231.006 must include names 
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and social security numbers of each person with at least 25% ownership of the business entity 
submitting the response, prior to award.  Enter the name and Social Security Numbers for each 
person below (alternatively, if this section applies, Respondent may make a note here and 
include Names and Social Security Numbers on a separate page and include it in the electronic 
folder labeled “Confidential and Proprietary.”  
 
Name: Social Security Number: 
Name: Social Security Number: 
Name: Social Security Number: 

 
 
(xii) Respondent agrees that any payments due under this Contract will be applied towards any 
debt, including but not limited to delinquent taxes and child support that is owed to the State of 
Texas;  
(xiii) Respondent agrees to comply with Texas Government Code, Section 2155.4441, relating 
to use of service contracts for products produced in the State of Texas;  
(xiv) Respondent certifies it is in compliance with Texas Government Code, Section 669.003, 
relating to contracting with executive head of a state agency.  If Section 669.003 applies, bidder 
will complete the following information in order for the bid to be evaluated: 
 

               Name of Former Executive:__________________ 
               Name of State Agency:_____________________ 
               Date of Separation from State Agency:_________ 

                         Position with Bidder:____________________ 
 
(xvi) Respondent represents and warrants that the provision of goods and services or other 
performance under the Contract will not constitute an actual or potential conflict of interest and 
certifies that it will not reasonably create the appearance of impropriety;  
(xvii) Respondent certifies that if a Texas address is shown as the Principle Place of Business 
in Exhibit A, Vendor Information Form, Respondent qualifies as a Texas Resident Bidder as 
defined in Texas Administrative Code, Title 34, Part I, Chapter 20;  
(xviii)  Respondent understands and agrees that Respondent may be required to comply with 
additional terms and conditions or certifications that an individual Customer may require due to 
state and federal law (e.g., privacy and security requirements); and  
(xix)  Respondent agrees that these representations will be incorporated into any subsequent 
agreement(s) between Respondent and Customer that result from this RFO. 
(xx) Respondent certifies that there have been  yes /  no canceled contracts in the past five 
(5) years. Note: If yes is checked, Respondent must complete Exhibit A, Attachment 1 & 2 and 
submit with the response. 

 
 
_______________________________________________________________ 
Signature of Officer or Agent empowered to contractually bind the Respondent 
 
__________________________________________________________ 
Title 
 
_______________________________________ 
Date  



Department of Information Resources 
CA Branded and Lenovo Branded Products and Related Services 

Request for Offer DIR-TSO-TMP-265 

04/20/16                            Page 27 
 

 
Exhibit A 

Attachment 1 
Cancelled Contracts References 

 
RESPONDENT NAME: _____________________________________________________________________ 

 
COMPANY 
NAME 

 

COMPANY 
ADDRESS 
(Street, City, 
State, Zip Code) 

 

*CONTACT 
NAME / PHONE  

*E-MAIL  

CONTRACT AWARD 
DATE: 
 

OPERATIONS START 
DATE: 
 

CONTRACT CANCELLATION 
DATE: 
 

DESCRIPTION OF SERVICE: 

REASON FOR CANCELLATION: 

 
COMPANY 
NAME 

 

COMPANY 
ADDRESS 
(Street, City, 
State, Zip Code) 

 

*CONTACT 
NAME / PHONE  

*E-MAIL  

CONTRACT AWARD 
DATE: 
 

OPERATIONS START 
DATE: 
 

CONTRACT CANCELLATION 
DATE: 
 

DESCRIPTION OF SERVICE: 

REASON FOR CANCELLATION: 

 
* Note:  Do NOT complete these fields if DIR is the Cancelled Contract Reference 
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Exhibit A 
Attachment 2 

RESPONDENT RELEASE OF LIABILITY 
(TO REFERENCE) 

 
THIS FORM MUST BE COMPLETED/SIGNED BY RESPONDENT FOR EACH IDENTIFIED  

CANCELLED CONTRACT REFERENCE AND SUBMITTED WITH THE RESPONDENTS  
REQUIREMENTS SUBMISSION 

 
To company providing the reference: 

Enter name of company providing the reference here 
 
You are hereby requested to provide a business reference for: 
 

Enter name of company (Respondent) or key staff person’s name 
needing a reference 

 
to the: 

Texas Department of Information Resources 
Solicitation Evaluation Team 

 
Please disclose any and all information that you deem relevant relating to the above-named parties’ 
business relationship.  By signing this document, the entity and, if applicable, individual key staff 
person signing below releases the above-named company providing a reference, its agents, 
employees, and all persons, natural or corporate, in privity with above-named company providing a 
reference from any and all liability, claims or causes of action arising from their disclosure of 
information pursuant to this request for a business reference. 
 
 
Signed the ______________ day of ______________, 20____. 
 

 

(Respondent Signature) 

 
(Respondent Printed Name) 

 
(Respondent Title) 

 
Signed the ______________ day of ______________, 20____. 
 

 

(Key Staff Signature or “N/A” if Respondent-
level release) 

 
(Key Staff Printed Name) 
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Exhibit B 
Contract Support Plan 

 
Respondent must provide a plan that describes the Respondent’s ability and strategy for 
promoting and supporting the contract, if awarded. The plan must include the information 
listed below. 
 
 
1) Describe your company’s strategy for marketing and selling the products/services listed in this 

RFO to eligible DIR Customers. A Contract Marketing Plan, as an example, would list the 
Marketing elements Respondent would use, such as publishing on the DIR website, email 
signature tag, Trade Publication Advertisements etc. 

 
2) Describe your company’s strategy for providing: 

a. sales,  
b. order processing, and  
c. support of eligible DIR Customers throughout the State of Texas. 

 
3) Provide an overview of the management and customer relationship team that will be responsible 

for managing the State’s relationship in the event of being awarded a contract.  Address the 
following: 

 
a. Describe the geographical reach of the Respondent, teaming partners and 

subcontractors (if any), to include, at a minimum, locations of corporate and branch 
offices as well as locations where work is currently taking place.  Explain how these 
locations and any proposed new locations will be used in the performance of this 
contract. 

b. Provide names, titles, prior account management experience for accounts of the State’s 
size and type. 

c. Provide an organization chart identifying the chain of command for managing this 
contract, including resource sourcing responsibility, and organization components that 
support this contract. 
 

4) Provide the projected total sales of the products and services listed in this RFO that your company 
anticipates making to eligible DIR Customers within the next 12 months. If available, show the 
projected sales breakdown between the following segments: State and Local Governments, 
Higher Education, and K-12. 

 
5) If your company is a manufacturer or publisher naming Order Fulfillers, provide the information 

listed below for each proposed Order Fulfiller. Proposed Order Fulfillers listed below must 
also be included in Exhibit C, Respondent’s Historically Underutilized Plan (HSP). 

 
a) Order Fulfiller name, address, and contact 
b) Comptroller of Public Accounts Vendor Identification number 
c) CPA HUB ethnicity/gender, if applicable 
d) Roles and responsibilities of Order Fulfiller. 

 

















While this HSP Quick Checklist is being provided to merely assist you in readily identifying the sections of the HSP form that you will need to 
complete, it is very important that you adhere to the instructions in the HSP form and instructions provided by the contracting agency. 
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HUB Subcontracting Opportunity Notification Form
Section B 

Section C, Item 2
Section C, Item 1 Section A

SECTION A
Company Name:

.
Central Time Date (mm/dd/yyyy) 

Point-of-Contact:
E-mail Address: 

State of Texas VID #:

SECTION B

Agency Name: 
Point-of-Contact: Phone #: 

Requisition #: Bid Open Date: 
(mm/dd/yyyy) 

SECTION C
1. Potential Subcontractor’s Bid Response Due Date:

If you would like for our company to consider your company’s bid for the subcontracting opportunity identified below in Item 2,

we must receive your bid response no later than

2. Subcontracting Opportunity Scope of Work:

3. Required Qualifications: Not Applicable 

4. Bonding/Insurance Requirements: Not Applicable

5. Location to review plans/specifications: Not Applicable 

on

Phone #:
Fax #:



 

 
 

 
 
 
 

Department of Information Resources 
 
 

Request for Offer 
 

CA Branded and Lenovo Branded Products and Related 
Services 

 
DIR-TSO-TMP-265 

 
 
 

Bid Package 4 
 
 

Vendor References 
 



VENDOR REFERENCES 
CA Branded and Lenovo Branded Products and Related Services 

Request for Offer DIR-TSO-TMP-265 
 

REFERENCE DEADLINE TO DIR: No later than December 15, 2016 – 2:00 pm CT 
 

Texas Department of Information Resources (DIR) requests your assistance in providing a Vendor reference for Apple 
Branded Products and Related Services. The reference should only be applicable to the Apple Branded Products and Related 
Services. 
 
NOTE TO THE RATER: The Vendor that is responding to this RFO is providing this document for you to fill out.  
Please return directly to DIR at the email address: BRANDRFO@dir.texas.gov 
 
This portion to be completed by the Vendor requesting reference information 
Vendor Name _________________________________   
Brand (CA or Lenovo) ______________________________________________________________ 
Product/Services Category _______________________________________________ 
Prime Contractor ____________________________________________________________________________ 
Subcontractor(s) ____________________________________________________________________________ 
Dates of Performance:  Starting Date __________________ Ending Date ___________________ 
Total Est. Contract Dollar Amount___________________ 
 
This portion to be completed by the Rater providing reference and returned to DIR at 
BRANDRFO@dir.texas.gov    
  
Rating:   (0) Unsatisfactory; (1) Marginally Satisfactory; (2) Satisfactory; (3) Exceeds Expectations; (N/A) Not Applicable 
Definitions for each rating category are contained on the following page.  
 
Please provide your opinion by rating the following: 
Quality of the Products and Services 
1. (a) Have you purchased any CA Technologies (CA) and/or Lenovo branded products and related services from this 

Vendor in past two years?  
                                                                                                                                                         Yes___ No____ 
 
 

2. Vendor’s ability to provide the products or services in a timely manner?         0.___ 1.___ 2.___ 3.___ N/A____ 
3.    Vendor’s knowledge and ability to answer questions regarding the products?   0.___ 1.___ 2.___ 3.___ N/A ____ 
4.    Vendor’s ability to resolve problems?               0.___ 1.___ 2.___ 3.___ N/A ____ 

 
Cost  
5. Timely, current, accurate & complete invoices         0.___ 1.___ 2.___ 3.___ N/A ____ 
 
Timeliness of Performance 
6. Adherence to delivery schedule (major tasks, milestones)         0.___ 1.___ 2.___ 3.___ N/A____ 
 
Business Relations & Customer Satisfaction 
7. Effectively communicated with customer management & staff         0.___ 1.___ 2.___ 3.___ N/A____ 
8. Vendor personnel (professional, cooperative & flexible)         0.___ 1.___ 2.___ 3.___ N/A____ 
9. Vendor’s attitude toward customer service         0.___ 1.___ 2.___ 3.___ N/A____ 
10. Overall Satisfaction with Vendor         0.___ 1.___ 2.___ 3.___ N/A____ 
 
Comments: (Please use additional page if necessary) 
______________________________________________________________________________________________ 
 
In your opinion, should this Vendor be used again for CA branded products and related services?   Yes___ No___ 
 
In your opinion, should this Vendor be used again for Lenovo branded products and related services?   Yes___ No___ 
                                                                                                                                   
In your opinion, should this Vendor be recommended to others?                                                            Yes___ No___ 
 
Rater’s Name: __________________________________________________ Date: _______________ 
Organization: ________________________________________________________________________ 
Title: ______________________________ 
Phone Number: __________________ Fax Number:_______________ Email address:_________________ 
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Summary Table 

Criteria



Section 1194.21 Software Applications and 
Operating Systems – Detail 

Criteria





Section 1194.22 Web-based Internet 
information and applications – Detail 

Criteria





Section 1194.23 Telecommunications 
Products – Detail 



Criteria





Section 1194.24 Video and Multi-media 
Products – Detail



Criteria



Section 1194.25 Self-Contained, Closed 
Products – Detail 



Criteria







Section 1194.26 Desktop and Portable 
Computers – Detail

Criteria



Section 1194.31 Functional Performance 
Criteria – Detail



Criteria



Section 1194.41 Information, Documentation 
and Support – Detail

Criteria
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STATE OF TEXAS 
DEPARTMENT OF INFORMATION RESOURCES 

CONTRACT FOR PRODUCTS AND RELATED SERVICES 
 

VENDOR NAME 

1. Introduction 
 
A.  Parties 
This Contract for products and related services is entered into between the State of Texas, 
acting by and through the Department of Information Resources (hereinafter “DIR”) with 
its principal place of business at 300 West 15th Street, Suite 1300, Austin, Texas 78701, 
and VENDOR NAME (hereinafter “Vendor”), with its principal place of business at 
VENDOR ADDRESS. 
 
B. Compliance with Procurement Laws 
This Contract is the result of compliance with applicable procurement laws of the State of 
Texas. DIR issued a solicitation on the Comptroller of Public Accounts’ Electronic State 
Business Daily, Request for Offer (RFO) DIR-SDD-TMP-XXX, on POSTING DATE, for 
NAME OF RFO.  DIR subsequently issued a BAFO opportunity on BAFO DATE.  Upon 
execution of this Contract, a notice of award for RFO DIR-SDD-TMP-XXX shall be posted 
by DIR on the Electronic State Business Daily.   
 
C.  Order of Precedence 
For purchase transactions under this Contract, the order of precedence shall be as follows: 
this Contract; Appendix A, Standard Terms and Conditions For Products and Related 
Services Contracts; Appendix B, Vendor’s Historically Underutilized Businesses 
Subcontracting Plan; Appendix C, Pricing Index; Appendix D, Customer Service 
Agreement; Appendix E, Master Operating Lease Agreement; Appendix F, Master Lease 
Agreement; Exhibit 1, Vendor’s Response to RFO DIR-TSO-TMP-XXX, including all 
addenda; and Exhibit 2, RFO DIR-TSO-TMP-XXX, including all addenda; are 
incorporated by reference and constitute the entire agreement between DIR and Vendor 
governing purchase transactions. For Lease transactions under this Contract the order of 
precedence shall be as follows: this Contract; Appendix E, Master Operating Lease 
Agreement; Appendix F, Master Lease Agreement, as applicable depending on the type of 
lease; Appendix A, Standard Terms and Conditions For Products and Related Services 
Contracts; Appendix B, Vendor’s Historically Underutilized Businesses Subcontracting 
Plan; Appendix C, Pricing Index; Appendix D, Customer Service Agreement; Exhibit 1, 
Vendor’s Response to RFO DIR-TSO-TMP-XXX, including all addenda; and Exhibit 2, 
RFO DIR-SDD-TMP-XXX, including all addenda; are incorporated by reference and 
constitute the entire agreement between DIR and Vendor governing lease transactions. In 
the event of a conflict between the documents listed in this paragraph related to purchases, 
the controlling document shall be this Contract, then Appendix A, then Appendix B, then 
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Appendix C, then Appendix D, then Appendix E, then Appendix F, then Exhibit 1, and 
finally Exhibit 2. In the event of a conflict between the documents listed in this paragraph 
related to lease transactions, the controlling document shall be this Contract, then Appendix 
E or Appendix F, depending on the type of lease transaction, then Appendix A, then 
Appendix B, then Appendix C, then Appendix D, then Exhibit 1, and finally Exhibit 2. In 
the event and to the extent any provisions contained in multiple documents address the 
same or substantially the same subject matter but do not actually conflict, the more recent 
provisions shall be deemed to have superseded earlier provisions.   
 

2. Term of Contract 
The term of this Contract shall be one (1) year commencing on the last date of approval by 
DIR and Vendor. Prior to expiration of the original term, DIR and Vendor may extend the 
Contract, upon mutual agreement, for up to three (3) optional one-year terms.  Additionally, 
the parties by mutual agreement may extend the term for up to ninety (90) additional 
calendar days.  
 

3. Product and Service Offerings 

A. Products  
Products available under this Contract are limited to insert product description here as 
specified in Appendix C, Pricing Index.  Vendor may incorporate changes to their 
product offering; however, any changes must be within the scope of products awarded 
based on the posting described in Section 1.B above.  Vendor may not add a 
manufacturer’s product line which was not included in the Vendor’s response to the 
solicitation described in Section 1.B above. 

B. Services  
Services available under this Contract are limited to insert SPECIFIC services here as 
specified in Appendix C, Pricing Index. Vendor may incorporate changes to their 
service offering; however, any changes must be within the scope of services awarded 
based on the posting described in Section 1.B above.

4. Pricing 
Pricing to the DIR Customer shall be as set forth in Appendix A, Section 8, Pricing, 
Purchase Orders, Invoices and Payment, and as set forth in Appendix C, Pricing Index, and 
shall include the DIR Administrative Fee. 

5. DIR Administrative Fee  
A) The administrative fee to be paid by the Vendor to DIR based on the dollar value of all 
sales to Customers pursuant to this Contract is insert number percent (insert number%).  
Payment will be calculated for all sales, net of returns and credits. For example, the 
administrative fee for sales totaling $100,000 shall be $insert dollars. 
 
B) All prices quoted to Customers shall include the administrative fee. DIR reserves the 
right to change this fee upwards or downwards during the term of this Contract, upon 
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written notice to Vendor without further requirement for a formal contract amendment. 
Any change in the administrative fee shall be incorporated in the price to the Customer.  

 
6. Notification  

All notices under this Contract shall be sent to a party at the respective address indicated 
below. 

If sent to the State: 
Dana L. Collins, CTPM, CTCM 
Manager, Contract and Vendor Management 
Department of Information Resources 
300 W. 15th St., Suite 1300 
Austin, Texas 78701 
Phone:  (512) 936-2233 
Facsimile: (512) 475-4759
Email:  dana.collins@dir.texas.gov 

If sent to the Vendor: 
Vendor Representative 
Company Name
Address 
City, State Zip 
Phone: (  )  -  
Facsimile: (  )  -
Email:  

7. Software License, Service and Leasing Agreements 

A. Software License Agreement 
1) Customers acquiring software licenses under the Contract shall hold, use and 
operate such software subject to compliance with the Software License Agreement set 
forth in Appendix D of this Contract. No changes to the Software License Agreement 
terms and conditions may be made unless previously agreed to between Vendor and 
DIR. Customers may not add, delete or alter any of the language in Appendix D; 
provided however, that a Customer and Vendor may agree to additional terms and 
conditions that do not diminish a term or condition in the Software License Agreement, 
or in any manner lessen the rights or protections of Customer or the responsibilities or 
liabilities of Vendor. rder Fulfiller shall make the Software License Agreement terms 
and conditions available to all Customers at all times. 

2) Compliance with the Software License Agreement is the responsibility of the 
Customer. DIR shall not be responsible for any Customer’s compliance with the 
Software License Agreement. If DIR purchases software licenses for its own use under 
this Contract, it shall be responsible for its compliance with the Software License 
Agreement terms and conditions. 
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B. Shrink/Click-wrap License Agreement 
Regardless of any other provision or other license terms which may be issued by  
Vendor after the effective date of this Contract, and irrespective of whether any such 
provisions have been proposed prior to or after the issuance of a Purchase Order for 
products licensed under this Contract, or the fact that such other agreement may be 
affixed to or accompany software upon delivery (shrink-wrap), the terms and 
conditions set forth in this Contract shall supersede and govern the license terms  
between Customers and Vendor.  It is the Customer’s responsibility to read the 
Shrink/Click-wrap License Agreement and determine if the Customer accepts the 
license terms as amended by this Contract.  If the Customer does not agree with 
the license terms, Customer shall be responsible for negotiating with the reseller 
to obtain additional changes in the Shrink/Click-wrap License Agreement 
language from the software publisher. 

C. Service Agreement  
Services provided under this Contract shall be in accordance with the Service 
Agreement as set forth in Appendix E of this Contract. No changes to the Service 
Agreement terms and conditions may be made unless previously agreed to by Vendor 
and DIR.
 

D. Conflicting or Additional Terms 
In the event that conflicting or additional terms in Vendor Software License 
Agreements, Shrink/Click Wrap License Agreements, Service Agreements or linked or 
supplemental documents amend or diminish the rights of DIR Customers or the State, 
such conflicting or additional terms shall not take precedence over the terms of this 
Contract. 
 
In the event of a conflict, any linked documents may not take precedence over the 
printed or referenced documents comprising this contract; provided further that any 
update to such linked documents shall only apply to purchases or leases of the 
associated Vendor product or service offering after the effective date of the update; 
and, provided further, that, if Vendor has responded to a solicitation or request for 
pricing, no update of such linked documents on or after the initial date of Vendor’s 
initial response shall apply to that purchase unless Vendor directly informs Customer 
of the update before the purchase is consummated.   
 
In the event that different or additional terms or conditions would otherwise result 
from accessing a linked document, agreement to said linked document shall not be 
effective until reviewed and approved in writing by Customer’s authorized signatory. 
 
Vendor shall not  [without prior written agreement from Customer’s authorized 
signatory,] require any document that:  1) diminishes the rights, benefits, or 
protections of the Customer, or that alters the definitions, measurements, or method 
for determining any authorized rights, benefits, or protections of the Customer; or  2) 
imposes additional costs, burdens, or obligations upon Customer, or that alters the 
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definitions, measurements, or method for determining any authorized costs, burdens, 
or obligations upon Customer.   

If Vendor attempts to do any of the foregoing, the prohibited documents will be void 
and inapplicable to the contract between DIR and Vendor or Vendor and Customer, 
and Vendor will nonetheless be obligated to perform the contract without regard to the 
prohibited documents, unless Customer elects instead to terminate the contract, which 
in such case may be identified as a termination for cause against Vendor. 

The foregoing requirements apply to all contracts, including, but not limited to, 
contracts between Customer and a reseller who attempts to pass through documents 
and obligations from its Manufacturer of Publisher. 

 
8. Authorized Exceptions to Appendix A, Standard Terms and Conditions for Product 

and Related Services Contracts. 

No exceptions have been agreed to by DIR and Vendor. 

 



RFO No. DIR-TSO-TMP-265   DIR Contract No.  DIR-TSO-XXXX 
BID PACKAGE 7   Vendor Contract No. _____________ 

 

Department of Information Resources Page 6 of 6 (DIR rev 07/21/16) 

This Contract is executed to be effective as of the date of last signature.  

VENDOR NAME 

Authorized By: _______________________ 

Name: ______________________________ 

Title: _______________________________ 

  
Date: _______________________________  

 
The State of Texas, acting by and through the Department of Information Resources 

Authorized By:   ______________________   

Name: _ Hershel Becker_______________ 

Title: __Chief Procurement Officer_________ 

Date:  ________________                 _       __  

 

Office of General Counsel:  ________________  _  
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services to that agency’s clients;

designated by the commissioner of agriculture as the foundation’s 



– an audit of Vendor’s compliance with the Contract may be 

–

–

–

the Customer’s fiscal form or format, wh

–

In the event of a conflict between a Customer’s Purchase Order and the 



maintained in Customer’s procurement record

Contract or its Appendices shall be construed to waive the State’s sovereig



“ Work Product” means any and all deliverables produced by Vendor for Customer 

appropriated by or for Customer or Customer’s benefit:  (a)

“Intellectual Property Rights”



“Statement of Work” means a document signed by Customer and

“Third Party IP” means the Intellectual Property

“Vendor IP” shall mean all tangible or intangible items or things, including the 

Vendor’s provision of Services or Work Product for Customer hereunder and were not 

specifically agrees that the Work Product shall be considered “works made for hire” and 



Customer.  In the event Customer shall be unable to obtain Vendor’s signature due to the 
dissolution of Vendor or Vendor’s unreasonable failure to respond to Customer’s repeated 

its duly authorized officers and agents as Vendor’s agent and Vendor’s attorney
act for and in Vendor’s behalf and stead to execute and file any such document and to do 

Vendor shall cooperate, at Customer’s sole expense, in the preparation and prosecution of 

.

which may accrue to Vendor’s 

of such Moral Rights.  The term “Moral Rights” shall mean any and all rights of paternity 

The Contract is intended to protect Customer’s proprietary r

le harm to Customer’s business. Therefore, 



.

withheld in Customer’s sole discretion. 

shall obtain from the applicable third party for Customer’s benefit, the irrevocable, 
free right and license, for Customer’s internal 

a third party’s written approval for Vendor to use any Third Party IP that may be embodied 



Customer’s internal business purposes, to use, copy, modify, display, perform (by any 

carryout Customer’s internal business use of the Work Produc

To the extent not inconsistent with Customer’s rights in the Work Product or as set forth 



must be in compliance with the State’s Policy on Utilizati

Vendor shall be fully liable for its Order Fulfillers’ performance under and 

Vendor’s established, neutrally applied criteria, ii) the 



the State’s Policy on Utilization of Historically Underutilized Businesses.  Vendor shall 

will adhere to the Vendor’s then

Vendor’s website. The 



with a hyperlink to the Contract’s DIR webpage

“ ”

mation posted at Vendor’s website within ten (10) 

Periodic compliance checks of the information posted for the Contract on Vendor’s 

Vendor hereby consents to a link from the DIR website to Vendor’s 

and all materials at Vendor’s webs



Vendor’s Order Fulfiller’s 
Vendor’s and Order’s Fulfiller’s 

on printed materials.  Any use of Vendor’s and 
Order Fulfiller’s logo by DIR must comply with and be solely related to the purposes of the 

e DIR any right, title, or interest in or to Vendor’s or Order 
Fulfiller’ trademarks or the goodwill associated therewith, except for the limited usage 

At DIR’s discretion

that participation, at the Vendor’s and Order Fulfiller’s expense, includes providing a 

isapprove of the location or the use of the DIR logo in or on the Vendor’s or Order 
Fulfiller’s booth.

or by teleconference, at DIR’s discretion

DIR will require the Vendor to attend periodic meetings to review the Vendor’s performance 

IR’s discretion



Manufacturer’s Suggested Retail Price (MSRP)

–

Shipments will be Free On Board Customer’s Destination. 



If DIR finds that a product’s or service’s



Invoices must be timely and accurate. Each invoice must match Customer’s Purchase 

and quantities. Invoices must include the Customer’s 

of Vendor’s 



Contract. DIR reserves the right to require a change in Vendor’s then

compliance checks of Vendor’s applicable Contract. 

Customer’s complete billing address, 

nt upon DIR’s business needs.  Failure to do so may result 

Vendor’s 



require an independent third party audit of the Vendor’s records 
as specified in C.3 of this Section, at Vendor’s expense. DIR will select the auditor 

any rolling twelve (12) month period may, at DIR’s discretion, result in

termination of Vendor’s Contract

acceptance of the authority of the State Auditor’s Office, or any 

further agrees to cooperate fully with the State Auditor’s Office or its successor 

Auditor’s Office must provide the State Auditor’s Office wit
information the State Auditor’s Office considers relevant to the investigation or audit.



’s company name if applicable, Cus

contact name, Customer’s complete billing address,

State Auditor’s Office, and of the United States, and such other persons or entities 

ays’ notice prior to inspecting, Compliance 
Checking, and/or copying Vendor’s and/or Order Fulfiller’s records. Vendor’s and/or 

Vendor’s and/or Order Fulfiller’s books and records shall be available to the DIR 

umed correct unless Vendor can demonstrate to DIR’s satisfaction 
that Vendor’s calculation of DIR’s administrative fee is correct.



made to the product without Vendor’s written approval, (iii) any modifications 
the Vendor pursuant to Customer’s specific instructions, 



an injunction against Customer, shall), at Vendor’s sole option and expense

Customer’s use is 

CUSTOMER’S SOLE ELECTION.

Taxes/Worker’s Compensation/UNEMPLOYMENT INSURANCE

T OF VENDOR’S
VENDOR'S EMPLOYEES’ 

CE AND/OR WORKERS’ C

NEYS’ FEES, AND EXPE
WORKERS’ 

ATTORNEYS’ FEES.  TH



System for Award Management 
(SAM)

"Blocking Property and 
Prohibiting Transactions with Persons Who Commit, Threaten to Commit, 
or Support Terrorism”,



epresent and warrant that the Customer’s payment  and their receipt of 



State’s Policy on Utilization of Historically Underutilized Businesses
approved by DIR’s HUB Office

Subcontracting Plan approved by DIR’s HUB Office shall be required before Vendor can 



l’s office concerning this Act.

data, files and /or materials (collectively referred to as “Data”) belonging to th

and/or Order Fulfiller fails to comply with Customer’s security req

Fulfiller’s employees and subcontractors who will be providing 

possibility of such damages; and ii) Vendor’s liability for damages o

However, this limitation of Vendor’s liability shall not apply to



services which require that Vendor’s employees perform work at any Customer premises 

 
 



Workers’

WORKERS’ COMPENSATIO OYERS’ 

WORKERS’ 

’ LIABILITY OF $

Vendor is prohibited from using the Customer’s equipment, the ustomer’s 

incurred by Vendor using the Customer’s equipment for an

•



• all subcontractors’ employees 1) to whom the E

at the end of the Customer’s Managed Services 
product’s useful life or the end of the related Customer Managed Services Agree



Vendor and DIR agree to the following: (i) a party’s failure to require strict 
performance of any provision of the Contract shall not waive or diminish that party’s 



"Blocking Property and Prohibiting Transactions with Persons Who 
Commit, Threaten to Commit, or Support Terrorism”,

System for Award Management (SAM)





the party’s control to ensure performance and to shorten the duration of the event of Force 
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RFO NO. DIR-TSO-TMP-265 
Bid Package 9 

 
Department of Information Resources 

DIR Contract # DIR- TSO-XXX 
Appendix XX 

 
MASTER LEASE AGREEMENT 

 
1.  Scope. 
 
Lessor hereby leases to Lessee, and Lessee hereby leases from Lessor the Equipment described on each 
Supplementary Schedule (“Schedule”), which is a separate agreement executed from time to time by Lessor 
and Lessee and makes specific reference to this Master Lease Agreement (“MLA”).  The terms and 
conditions contained herein shall apply to each Schedule that is properly executed in conjunction with this 
MLA and made subject to such terms and conditions as if a separate MLA were executed for each Schedule 
by the Lessee. Each Lessee has made an independent legal and management determination to enter into 
each Schedule.  DIR has not offered or given any legal or management advice to the Lessor or to any Lessee 
under any Schedule. Lessee may negotiate additional terms or more advantageous terms with the Lessor to 
satisfy individual procurements, such terms shall be developed by the Lessor and Lessee and stated within 
a Rider to the MLA or the Schedule.  To the extent that any of the provisions of the MLA conflict with any 
of the terms contained in any Schedule, the terms of the Schedule shall control.  It is expressly understood 
that the term “Equipment” shall refer to the Products and any related Services as allowed within said 
Contract number DIR-TSO-XXX, as described on a Schedule and any associated items therewith, including 
but not limited to all parts, replacements, additions, repairs, and attachments incorporated therein and/or 
affixed thereto, all documentation (technical and/or user manuals), operating system and application 
software as needed.  
 
If more than one Lessee is named in a Schedule, the liability of each named Lessee shall be joint and several.  
However, unless DIR leases Equipment for its own use, DIR is not a party to any Schedule executed under 
this MLA and is not responsible for Rents, payments or any other obligations under such Lessee’s Schedule. 
The invalidation, fulfillment, waiver, termination, or other disposition of any rights or obligations of either 
a Lessee or the Lessor or both of them arising from the use of this MLA in conjunction with any one 
Schedule shall not affect the status of the rights or obligations of either or both of those parties arising from 
the use of this MLA in conjunction with any other Schedule, except in the Event of Default as provided in 
Section 23 of this MLA. 

Any reference to “MLA” shall mean this Agreement, including the Opinion of Counsel, and any riders, 
amendments and addenda thereto, and any other documents as may from time to time be made a part hereof 
upon mutual agreement by DIR and Lessor. 
 
As to conditions precedent to Lessor’s obligation to purchase any Equipment, (i) Lessee shall accept the 
MLA terms and conditions as set forth herein and execute all applicable documents such as the Schedule, 
the Acceptance Certificate, Opinion of Counsel, and any other documentation as may be required by the 
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Lessor that is not in conflict with this MLA, and (ii) there shall be no material adverse change in Lessee’s 
financial condition except as provided for within Section 7 of this MLA. 
 
 
 
 
2.  Term of MLA.  
 
The term of this MLA shall commence on the last date of approval by DIR and Lessor of Amendment 
Number XXX (XX) and shall continue until (i) the obligations of Lessee under every Schedule are fully 
discharged, (ii) the full and final expiration date of the Contract, or (iii) either party exercises their 
termination rights as stated within Appendix A, Section 11B of the Contract.  In regards to either the 
Contract expiration date or Contract termination date or the termination of this MLA, before all obligations 
of Lessee under every Schedule are fully discharged, such Schedules and such other provisions of the 
Contract and this MLA as may be necessary to preserve the rights of the Lessor or Lessee hereunder shall 
survive said termination or expiration. 
 
3.  Term of Schedule.  
 
The term for each Schedule, executed in conjunction to this MLA, shall commence on the date of execution 
of an Acceptance Certificate by the Lessee or twenty (20) days after the delivery of the last piece of 
Equipment to the Lessee (“Commencement Date”), and unless earlier terminated as provided for in the 
MLA, shall continue for the number of whole months or other payment periods as set forth in the applicable 
Schedule Term, commencing on the first day of the month following the Commencement Date (or 
commencing on the Commencement Date if such date is the first day of the month).  The Schedule Term 
may be earlier terminated upon: (i) the Non-appropriation of Funds pursuant to Section 7 of this MLA, (ii) 
an Event of Loss pursuant to Section 18 of this MLA, or (iii) an Event of Default by Lessee and Lessor’s 
election to cancel the Schedule pursuant to Section 24 of this MLA. 
   
4.   Administration of MLA.  
 
(a) For requests involving the leasing of Equipment, each potential Lessee will submit its request directly 

to the Lessor.  Lessor shall apply the then current Equipment pricing discounts as stated within the 
Contract or the price as agreed upon by Lessee and Lessor, whichever is lower.    Lessor shall submit 
the lease proposal and all other applicable documents directly to the potential Lessee and negotiate the 
Schedule terms directly with the potential Lessee.   
 

(b) All leasing activities in conjunction to this MLA shall be treated as a “purchase sale” in regards to the 
requirements of the Lessor to report the sale and make payment of the DIR administrative fee as defined 
within Section 5 of the Contract. 
 

(c) Upon agreement by Lessor and Lessee on pricing, availability and the like, Lessee may issue a purchase 
order in the amount indicated on the Schedule to Lessor for the Equipment and reference said Contract 
number DIR- TSO-XXX on the purchase order. Any pre-printed terms and conditions on the purchase 
order submitted by the Lessee shall not be effective with respect to the lease of Equipment hereunder. 
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Rather, the terms and conditions of this MLA and applicable Schedule terms and conditions shall 
control in all respects.   
 

(d) Nothing herein shall require the Lessor to use this MLA exclusively with Lessees. Further, this MLA 
shall not constitute a requirements Agreement and Lessor shall not be obligated to enter into any 
Schedule for the lease of Equipment with any Lessee.  

 
5.  Rent Payments.  
 
During the Schedule Term and any renewal terms, Lessee agrees to pay Lessor Rent Payments.  Rent 
Payments shall be the amount equal to the Rent Payment amount specified in the Schedule multiplied by 
the amount of the total number of Rent Payments specified therein.  Lessee shall pay Rent Payments in the 
amount and on the due dates specified by Lessor until all Rent Payments and all other amounts due under 
the Schedule have been paid in full.  If the Schedule Commencement Date is other than the first day of a 
month, Lessee shall make an initial payment on the Schedule Commencement Date in an amount equal to 
one-thirtieth of the Rent Payment specified in the Schedule for each day from the Schedule Commencement 
Date (including the Schedule Commencement Date) through the last day of such month (including that day).  
For example, if a scheduled payment amount is $3,000 and the Scheduled Commencement date is the 15th 
of the month, a payment of $1,500 will be made. 
 
Any amounts received by Lessor from the Lessee in excess of Rent Payments and any other sums required 
to be paid by the Lessee shall be held as non-interest bearing security for Lessee’s faithful performance 
under the conditions of this MLA and any Schedule.  All Rent Payments shall be paid to the Lessor at the 
address stated on the Schedule or any other such place as the Lessor or its assigns may hereafter direct to 
the Lessee.  Lessee shall abide by Appendix A, Section 8J of the Contract in making payments to the Lessor.  
Any sum received by the Lessor later than ten (10) business days after its due date will bear interest from 
such due date at the rate of one-percent (1%) per month (or the maximum rate allowable by law, if less) 
until paid.  Late charges, attorney’s fees and other costs or expenses necessary to recover Rent Payments 
and any other amounts owed by Lessee hereunder are considered an integral part of this MLA. 
 
Each Schedule is a net lease and except as specifically provided herein, Lessee shall be responsible for all 
costs and expenses arising in connection with the Schedule or Equipment.  Lessee acknowledges and agrees, 
except as specifically provided for in Section 7 of this MLA, that its obligation to pay Rent and other sums 
payable hereunder, and the rights of Lessor and Lessor’s assignees, shall be absolute and unconditional in 
all events, and shall not be abated, reduced or subject to offset or diminished as a result of any event, 
including without limitation damage, destruction, defect, malfunction, loss of use, or obsolescence of the 
Equipment, or any other event, defense, counterclaim or recoupment due or alleged to be due by reason of 
any past, present or future claims Lessee may have against Lessor, Lessor’s assigns, the manufacturer, 
vendor, or maintainer of the Equipment, or any person for any reason whatsoever.   
 
“Price” shall mean the actual purchase price of the Equipment.  Rent Payments shall be adjusted 
proportionately downward if the actual price of the Equipment is less than the estimate (original proposal), 
and the Lessee herein authorizes Lessor to adjust the Rent Payments downward in the event of the decrease 
in the actual Equipment price.  However, in the event that the Equipment price is more than the estimate 
(original proposal), the Lessor may not adjust the Rent Payment without prior written approval of the Lessee. 
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6.  Liens and Taxes.  
 
Lessee shall keep the Equipment free and clear of all levies, liens and encumbrances, except those in favor 
of Lessor or its assigns, and shall give Lessor immediate notice of any attachment or other judicial process 
affecting any item of Equipment.  Unless Lessee first provides proof of exemption therefrom, Lessee shall 
promptly reimburse Lessor, upon receipt of an accurate invoice, as an additional sum payable under this 
MLA, or shall pay directly if so requested by Lessor, all license and registration fees, sales, use, personal 
property taxes and all other taxes and charges imposed by any federal, state, or local governmental or taxing 
authority, from which the Lessee is not exempt, whether assessed against Lessee or Lessor, relating to the 
purchase, ownership, leasing, or use of the Equipment or the Rent Payments, excluding all taxes computed 
upon the net income of Lessor.  Any tax statement received by the Lessor, for taxes payable by the Lessee, 
shall be promptly forwarded by the Lessor to the Lessee for payment. 
 
7.  Appropriation of Funds.  
 
(a) This paragraph applies only to Lessees designated as state agencies defined in Section 2054.003, Texas 

Government Code, including institutions of higher education as defined in Texas Education Code, 
Section 61.003 and those state agencies utilizing a DIR contract through an Interagency Agreement, as 
authorized by Chapter 771, Texas Government Code.   
 
Lessee intends to continue each Schedule to which it is a party for the Schedule Term and to pay the 
Rent and other amounts due thereunder.  Lessee reasonably believes that legally available funds in an 
amount sufficient to pay all Rent during the Schedule Term can be obtained.  Lessee further intends to 
act in good faith to do those things reasonably and lawfully within its power to obtain and maintain 
funds from which the Rent may be paid.  Notwithstanding the foregoing, in the event sufficient funds 
are not appropriated to continue the Schedule Term for any Fiscal Period (as set forth on the Schedule) 
of Lessee beyond the Fiscal Period first in effect at the Commencement of the Schedule Term, Lessee 
may terminate the Schedule with regard to not less than all of the Equipment on the Schedule so 
affected. Lessee shall endeavor to provide Lessor written notice sixty (60) days prior to the end of its 
current Fiscal Period confirming the Schedule will be so terminated.  All obligations of Lessee to pay 
Rent due after the end of the Fiscal Period for which such termination applies will cease, all interests 
of Lessee in the Equipment will terminate and Lessee shall surrender the Equipment in accordance with 
Section 13 of this MLA.  Notwithstanding the foregoing, Lessee agrees, without creating a pledge, lien 
or encumbrance upon funds available to Lessee in other than its current Fiscal Period, that it will use 
reasonable efforts to obtain appropriation of funds to avoid termination of the Schedule by taking 
reasonable and appropriate action including the inclusion in Lessee’s budget request for each Fiscal 
Period during the Schedule Term hereof a request for adequate funds to meet its obligations and to 
continue the Schedule in force.  Lessee represents and warrants it has adequate funds to meet its 
obligations during the first Fiscal Period of the Schedule Term.  Lessor and Lessee understand and 
intend that the obligation of Lessee to pay Rent hereunder shall constitute a current expense of Lessee 
and shall not in any way be construed to be a debt of Lessee in contravention of any applicable 
constitutional or statutory limitation or requirement concerning the creation of indebtedness by Lessee, 
nor shall anything contained herein constitute a pledge of the general revenues, funds or monies of 
Lessee or the State of Texas beyond the Fiscal Period for which sufficient funds have been appropriated 
to pay Rent hereunder.   
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(b) This paragraph applies only to Lessees designated as local government entities. 
 
Lessee intends to continue each Schedule to which it is a party for the Schedule Term and to pay the 
Rent and other amounts due thereunder.  Lessee reasonably believes that legally available funds in an 
amount sufficient to pay all Rent during the Schedule Term can be obtained.  Lessee further intends to 
act in good faith to do those things reasonably and lawfully within its power to obtain and maintain 
funds from which the Rent may be paid.  Notwithstanding the foregoing, in the event sufficient funds 
are not appropriated for Lessee to continue the Schedule Term for any Fiscal Period (as set forth on the 
Schedule) of the Lessee beyond the Fiscal Period first in effect at the commencement of the Schedule 
Term, the Lessee may terminate the Schedule with regard to not less than all of the Equipment on the 
Schedule so affected. Lessee shall endeavor to provide Lessor written notice sixty (60) days prior to 
the end of its current Fiscal Period confirming the Schedule will be terminated. All obligations of 
Lessee to pay Rent due after the end of the Fiscal Period first in effect at the commencement of the 
Schedule Term will cease, all interests of Lessee in the Asset(s) will terminate and Lessee shall 
surrender the Equipment in accordance with Section 13 of this MLA.  Notwithstanding the foregoing, 
Lessee agrees, without creating a pledge, lien or encumbrance upon funds available to Lessee in other 
than its current Fiscal Period, that it will use reasonable efforts to obtain appropriation of funds to avoid 
termination of the Schedule by taking reasonable and appropriate action including the inclusion in 
Lessee’s budget request for each Fiscal Period during the Schedule Term hereof a request for adequate 
funds to meet its obligations and to continue the Schedule in force.  Lessee represents and warrants it 
has adequate funds to meet its obligations during the first Fiscal Period of the Schedule Term.   

 
8.  Selection of Equipment.  
 
The Equipment is the size, design, capacity and manufacture selected by Lessee in its sole judgment and 
not in reliance on the advice or representations of Lessor.  No representation by the manufacturer or a vendor 
shall in any way affect Lessee’s duty to pay Rent and perform its other obligations hereunder.  Each 
Schedule is intended to be a “finance lease” as defined in Article 2A of the Uniform Commercial Code.  
Lessor has acquired or will acquire the Equipment in connection with this MLA.  Lessor shall not be liable 
for damages for any reason, for any act or omission of the supplying manufacturer.  Lessor agrees, to the 
extent they are assignable, to assign the Lessee, without recourse to Lessor, any warranties provided to 
Lessor with respect to the Equipment during the Term of the applicable Schedule.  Lessee acknowledges 
that neither its dissatisfaction with any unit of Equipment, nor the failure of any of the Equipment to remain 
in useful condition for the Schedule Term, nor the loss of possession or the right of possession of the 
Equipment or any part thereof by the Lessee, shall relieve Lessee from the obligations under this MLA or 
Schedule Term.  Lessee shall have no right, title or interest in or to the Equipment except the right to use 
the same upon the terms and conditions herein contained.  The Equipment shall remain the sole and 
exclusive personal property of the Lessor and not be deemed a fixture whether or not it becomes attached 
to any real property of the Lessee.  Any labels supplied by Lessor to Lessee, describing the ownership of 
the Equipment, shall be affixed by Lessee upon a prominent place on each item of Equipment. 
 
9.  Inspection and Acceptance.  
 
Promptly upon delivery of the Equipment, Lessee will inspect and test the Equipment, and not later than ten 
(10) business days following the Commencement Date, Lessee will execute and deliver either (i) an 
Acceptance Certificate, or (ii) written notification of any defects in the Equipment.  If Lessee has not given 
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notice within such time period, the Equipment shall be conclusively deemed accepted by the Lessee as of 
the tenth (10th) business day.  Lessor, its assigns or their agents, shall be permitted free access at reasonable 
times authorized by the Lessee, the right to inspect the Equipment. 
 
10.  Installation and Delivery; Use of Equipment; Repair and Maintenance.  
 
(a) All transportation, delivery, and installation costs associated with the Equipment shall be borne by the 

Lessee.  Lessor is not and shall not be liable for damages if for any reason the manufacturer of the 
Equipment delays the delivery or fails to fulfill the order by the Lessee’s desired timeframe.  Any delay 
in delivery by the manufacturer shall not affect the validity of any Schedule.  Lessee shall provide a 
place of installation for the Equipment, which conforms to the requirements of the manufacturer and 
Lessor. 
 

(b) Subject to the terms hereof, Lessee shall be entitled to use the Equipment in compliance with all laws, 
rules, and regulations of the jurisdiction wherein the Equipment is located and will pay all cost, claims, 
damages, fees and charges arising out of its possession, use or maintenance.  Lessee agrees to solely 
use the Equipment in the conduct of Lessee’s business.  Lessee agrees, at its expense, to obtain all 
applicable permits and licenses necessary for the operation of the Equipment, and keep the Equipment 
in good working order, repair, appearance and condition (reasonable wear and tear is  acceptable).  
Lessee shall not use or permit the use of the Equipment for any purpose, which according to the 
specification of the manufacturer, the Equipment is not designed or reasonably suited.  Lessee shall use 
the Equipment in a careful and proper manner and shall comply with all of the manufacturer’s 
instructions, governmental rules, regulations, requirements, and laws, and all insurance requirements, 
if any, with regard to the use, operation or maintenance of the Equipment. 
 

(c) Lessee, at its expense, shall take good and proper care of the Equipment and make all repairs and 
replacements necessary to maintain and preserve the Equipment and keep it in good order and 
condition.  Unless Lessor shall otherwise consent in writing, Lessee shall, at its own expense, enter into 
and maintain in force a maintenance agreement covering each unit of Equipment.  Lessee shall furnish 
Lessor with a copy of such agreement, upon request.  Lessee shall pay all costs to install and dismantle 
the Equipment.  Lessee shall not make any alterations, additions, or improvements, or add attachments 
to the Equipment without the prior written consent of Lessor, except for additions or attachments to the 
Equipment purchased by Lessee from the original supplier of the Equipment or any other person 
approved by Lessor.  If Lessee desires to lease any such additions or attachments, Lessee hereby grants 
to Lessor the right of first refusal to provide such lease financing to Lessee for such items.  Subject to 
the provisions of Section 13B of this MLA, Lessee agrees to restore the Equipment to Return Condition 
prior to its return to the Lessor.   

 
11.  Relocation of Equipment.  
 
Lessee shall at all times keep the Equipment within its exclusive possession and control.  Upon Lessor’s 
prior written consent, which shall not be unreasonably withheld, Lessee may move the Equipment to another 
location of Lessee within the continental United States, provided (i) Lessee is not in default on any Schedule, 
(ii) Lessee executes and causes to be filed at its expense such instruments as are necessary to preserve and 
protect the interests of Lessor and its assigns in the Equipment, (iii) Lessee pays all costs of, and provides 
adequate insurance during such movement, and (iv) Lessee pays all costs otherwise associated with such 
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relocation. Notwithstanding the foregoing, Lessee may move the Equipment to another location within 
Texas without notification to, or the consent of, Lessor. Provided, however, that not later than December 31 
of each calendar year, Lessee shall provide Lessor a written report detailing the total amount of Equipment 
at each location of Lessee as of that date, and the complete address for each location. Lessor shall make all 
filings and returns for property taxes due with respect to the Equipment, and Lessee agrees that it shall not 
make or file any property tax returns, including information returns, with respect to the Equipment.   
12. Ownership.  
 
The Equipment shall at all times be and remain the sole and exclusive property of Lessor, subject to the 
parties rights under any applicable software license agreement.  Lessee shall have no right, title or interest 
in the Equipment except a leasehold interest as provided for herein.  Lessee agrees that the Equipment shall 
be and remain personal property and shall not be so affixed to realty as to become a fixture or otherwise to 
lose its identity as the separate property of the Lessor.  Upon request, Lessee will enter into any and all 
agreements necessary to ensure that the Equipment remain the personal property of Lessor. 
 
13. Purchase and Renewal Options; Location and Surrender of Equipment.  
 
(a) Not less than ninety (90) days prior to the expiration of the initial Schedule Term Lessor shall notify 

Lessee of options for continued use of Equipment.   Lessee shall have the option to: (i) renew the 
Schedule as to all but not less than all of the Equipment, or (ii) purchase all but not less than all of the 
Equipment for cash or by the Lessor’s acceptance of a purchase order from Lessee upon the last 
business day on or prior to the expiration of the Schedule Term thereof for a price equal to the amount 
set forth in the Schedule.  If the Fair Market Value (FMV) Purchase Option was selected on the 
Schedule, the FMV shall be determined on the basis of and shall be equal in amount to, the value which 
would be obtained in an arms-length transaction between an informed and willing buyer-user (other 
than a used equipment dealer), who would be retaining the Equipment as part of its current operations, 
in continuing and consistent use, and an informed and willing seller under no compulsion to sell, and 
in such determination, costs of removal from the location of current use shall not be a deduction from 
such value.  If Lessee desires to exercise either option, it shall give Lessor irrevocable written notice 
of its intention to exercise such option at least sixty (60) days (and not more than 180 days) before the 
expiration of such Schedule Term.  In the event that Lessee exercises the purchase option described 
herein, upon payment by Lessee to Lessor of the purchase price for the Equipment, together will all 
Rent Payments and any other amounts owing to Lessor hereunder, Lessor shall transfer to Lessee 
without any representation or warranty of any kind, express or implied, title to such Equipment.  
NOTWITHSTANDING ANYTHING HEREIN TO THE CONTRARY, IF LESSEE FAILS TO 
NOTIFY LESSOR OF ITS INTENT WITH RESPECT TO THE EXERCISE OF THE OPTIONS 
DESCRIBED IN THIS SECTION 13 WITHIN THE TIME FRAMES CONTEMPLATED HEREIN, 
THE INITIAL SCHEDULE TERM SHALL BE TERMINATED ON THE DATE AS STATED IN 
THE SCHEDULE. 
 

(b) The Equipment shall be delivered to and thereafter kept at the location specified in the Schedule and 
shall not be removed therefrom without Lessor’s prior written consent and in accordance with Section 
11 of this MLA.  Upon the expiration, early termination as provided herein, or upon final termination 
of the Schedule, upon at least ninety (90) days prior written notice to Lessor, Lessee at its cost and 
expense, shall immediately disconnect, properly package for transportation and return all (not part) of 
the Equipment (including, without limitation, all service records and user manuals), freight prepaid, to 
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Lessor in good repair, working order, with unblemished physical appearance and with no defects which 
affect the operation or performance of the Equipment (“Return Condition”), reasonable wear and tear 
excepted.  Lessee shall, at Lessor’s request, affix to the Equipment, tags, decals or plates furnished by 
Lessor indicating Lessor’s ownership and Lessee shall not permit their removal or concealment.  Lessee 
shall return the Equipment to Lessor at a location specified by Lessor, provided, however, such location 
shall be within the United States no farther than 500 miles from the original Lessee delivery location, 
unless otherwise agreed to on the applicable Schedule.  If the Equipment is not in Return Condition, 
Lessee shall remain liable for all reasonable costs required to restore the Equipment to Return 
Condition.  Lessee shall arrange and pay for the de-installation and packing of the Equipment and the 
de-installation shall be performed by manufacturer-certified technicians, approved by Lessor and the 
Lessor shall have the right to supervise and direct the preparation of the Equipment for return.  IF, 
UPON TERMINATION OR EXPIRATION OF THE SCHEDULE FOR ANY REASON, LESSEE 
FAILS OR REFUSES FORTHWITH TO RETURN AND DELIVER THE EQUIPMENT TO 
LESSOR, LESSEE SHALL REMAIN LIABLE FOR ANY RENT PAYMENTS ACCRUED AND 
UNPAID WITH RESPECT TO ALL OF THE EQUIPMENT ON THE SCHEDULE AND SHALL 
PAY RENT UP TO THE DATE THAT THE EQUIPMENT IS RETURNED TO THE ADDRESS 
SPECIFIED BY LESSOR.  Notwithstanding the foregoing, Lessor shall have the right, without notice 
or demand, to enter Lessee’s premises or any other premises where the Equipment may be found and 
to take possession of and to remove the Equipment, at Lessee’s sole cost and expense, without legal 
process.  Lessee understands that it may have a right under law to notice and a hearing prior to 
repossession of the Equipment.  As an inducement to Lessor to enter into a transaction, but only to the 
extent that Lessee, if a state agency, has statutory authority to do so, Lessee hereby expressly waives 
all rights conferred by existing law to notice and a hearing prior to such repossession by Lessor or any 
officer authorized by law to effect repossession and hereby releases Lessor from all liability in 
connection with such repossession.  Without waiving the doctrines of sovereign immunity and 
immunity from suit and to the extent authorized by the constitution and laws of the State of Texas, 
Lessee’s obligation to return Equipment may, at Lessor’s option, be specifically enforced by Lessor. 

 
14.  Quiet Enjoyment.  
 
During the Schedule Term, Lessor shall not interfere with Lessee’s quiet enjoyment and use of the 
Equipment provided that an Event of Default (as hereinafter defined in Section 23 of the MLA) has not 
occurred. 
 
15.  Warranties.  
 
Lessor and Lessee acknowledge that manufacturer Equipment warranties, if any, inure to the benefit of the 
Lessee.  Lessee agrees to pursue any warranty claim directly against such manufacturer of the Equipment 
and shall not pursue any such claim against Lessor.  Lessee shall continue to pay Lessor all amounts payable 
under any Schedule under any and all circumstances. 
 
16.  No Warranties.  
 
LESSEE ACKNOWLEDGES THAT LESSOR IS NOT THE MANUFACTURER OR LICENSOR OF 
THE EQUIPMENT.  LESSEE AGREES THAT LESSOR HAS NOT MADE AND MAKES NO 
REPRESENTATIONS OR WARRANTIES OF WHATSOEVER NATURE, DIRECTLY OR 
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INDIRECTLY, EXPRESS OR IMPLIED, AS TO THE SUITABILITY, DURABILITY, FITNESS FOR 
USE, MERCHANTABILITY, CONDITION, OR QUALITY OF THE EQUIPMENT OR ANY UNIT 
THEREOF.  LESSEE SPECIFICALLY WAIVES ALL RIGHT TO MAKE CLAIM AGAINST LESSOR 
FOR BREACH OF ANY EQUIPMENT WARRANTY OF ANY KIND WHATSOEVER; AND WITH 
RESPECT TO LESSOR, LESSEE LEASES EQUIPMENT “AS IS”.  LESSOR SHALL NOT BE LIABLE 
TO LESSEE FOR ANY LOSS, DAMAGE, OR EXPENSE OF ANY KIND OR NATURE CAUSED 
DIRECTLY OR INDIRECTLY BY ANY EQUIPMENT LEASED HEREUNDER, OR BY THE USE OR 
MAINTENANCE THEREOF, OR BY THE REPAIRS, SERVICE OR ADJUSTMENT THERETO OR 
ANY DELAY OR FAILURE TO PROVIDE ANY THEREOF, OR BY ANY INTERRUPTION OF 
SERVICE OR LOSS OF USE THEROF, OR FOR ANY LOSS OF BUSINESS OR DAMAGE 
WHATESOEVER AND HOWSOEVER CAUSED WITHOUT IN ANY WAY IMPLYING THAT ANY 
SUCH WARRANTY EXISTS AND WITHOUT INCREASING ITS LIABILITY HEREUNDER, TO 
ASSIGN TO LESSEE UPON LESSEE’S REQUEST THEREFOR ANY WARRANTY OF A 
MANUFACTURER OR LICENSOR OR SELLER RELATING TO THE EQUIPMENT THAT MAY 
HAVE BEEN GIVEN TO LESSOR. 
 
17.  Indemnification.  
 
(a) Without waiving the doctrines of sovereign immunity and immunity from suit, and to the extent 

permitted by the laws and Constitution of the State of Texas, Lessee shall indemnify, protect, save and 
hold harmless Lessor, its agents, servants and successors from and against all losses, damages, injuries, 
claims, demands and expenses, including legal expenses and attorney’s fees, of whatsoever nature, 
arising out of the use, misuse, condition, repair, storage, return or operation (including, but not limited 
to, latent and other defects, whether or not discoverable by it) of any unit of Equipment, regardless of 
where, how and by whom operated, and arising out of negligence (excluding the gross negligence or 
willful misconduct of Lessor). Lessee is liable for the expenses of the defense or the settlement of any 
suit or suits or other legal proceedings brought to enforce any such losses, damages, injuries, claims, 
demands, and expenses and shall pay all judgments entered in any such suit or suits or other legal 
proceedings.  The indemnities and assumptions of liabilities and obligations herein provided for shall 
continue in full force and effect notwithstanding the termination of the MLA or a Schedule whether by 
expiration of time, by operation of law or otherwise.  With respect to Lessor, Lessee is an independent 
contractor, and nothing contained herein authorizes Lessee or any other person to operate the 
Equipment so as to impose or incur any liability or obligation for or on behalf of Lessor. 
 

(b) Without waiving the doctrines of sovereign immunity and immunity from suit, and to the extent 
permitted by the laws and Constitution of the State of Texas, Lessee and DIR individually and 
collectively assume all risks and liabilities with respect to any claim made by any third party that the 
lease arrangements herein are not authorized by law.   Without waiving the doctrines of sovereign 
immunity and immunity from suit, and to the extent permitted by the laws and Constitution of the State 
of Texas, Lessee and DIR agree to indemnify, save and hold harmless Lessor from any and all such 
claims and all expenses incurred in connection with such claims or to defend against such claims, 
including without limitation any judgments by a court of competent jurisdiction or settlement or 
compromise with such claimant. 
 

(c) Lessor is the owner of the Equipment and has title to the Equipment.  If any other person attempts to 
claim ownership of the Equipment by asserting that claim against Lessee or through Lessee, Lessee 
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agrees, at its expense, to protect and defend Lessor’s title to the Equipment. Lessee further agrees that 
it will at all times keep the Equipment free from any legal process, encumbrance or lien whatsoever, 
and Lessee shall give Lessor immediate notice if any legal process, encumbrance or lien is asserted or 
made against the Equipment. 
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18.  Risk of Loss.  
 
Commencing upon delivery and continuing throughout the Schedule Term, Lessee shall bear the entire risk 
of loss or damage in respect to any Equipment, whether partial or complete, from any cause whatsoever.  In 
the event of loss, theft, destruction or damage of any kind to any item of Equipment, or if any Equipment is 
lost stolen, or taken by governmental action for a stated period extending beyond the Term of any Schedule 
(an “Event of Loss”), Lessee shall promptly notify Lessor.  Lessee shall, at its option: (a) immediately place 
the affected Equipment in good condition and working order, (b) replace the affected Equipment with 
identical equipment of at least equal value, in good condition and repair, and transfer clear title thereto to 
Lessor, or (c) to the extent permitted by law, pay to Lessor, within thirty (30) days of the Event of Loss, an 
amount equal to the Stipulated Loss Value (“SLV” as hereafter defined) for such affected Equipment, plus 
any other unpaid amounts then due under the Schedule.  If an Event of Loss occurs as to part of the 
Equipment for which the SLV is paid, a prorated amount of each Rent Payment shall abate from the date 
the SLV payment is received by Lessor.  The SLV shall be an amount equal to the sum of all future Rent 
Payments from the last Rent Payment date to the end of the Schedule Term with such Rent Payments 
discounted to present value at the like-term Treasury Bill rate for the remaining Schedule Term in effect on 
the date of such Event of Loss, or if such rate is not permitted by law, then at the lowest permitted rate. 
 
In the event of a governmental taking of Equipment for an indefinite period or for a stated period, which 
does not extend beyond the Schedule Term, all obligations of the Lessee with respect to such Equipment 
(including payment of Rent) shall continue.  So long as Lessee is not in default hereunder, Lessor shall pay 
to Lessee all sums received by Lessor from the government by reason of such taking.    
 
19.  Insurance.  
 
At its expense, Lessee shall keep the Equipment insured against all risks of loss and damage with companies 
acceptable to Lessor for an amount equal to the original cost of the Equipment, with Lessor or its assign(s) 
named as a loss payee.  Lessee shall also maintain comprehensive general liability insurance, with Lessor 
or its assign(s) named as an additional insured.  Lessee shall be liable for any loss not covered by insurance.  
All said insurance shall be in form and amount satisfactory to Lessor.  Lessee shall pay the premiums 
therefor and deliver to Lessor or its assign(s) the certificates of insurance or duplicates thereof or other 
evidence satisfactory to Lessor or its assign(s) of such insurance coverage.  Evidence of such insurance 
coverage shall be furnished no later than the Schedule Commencement Date of each Schedule and from 
time to time as Lessor or its assign(s) may request.  Lessee hereby irrevocably appoints Lessor as Lessee’s 
attorney-in-fact to make claim for, receive payment of, and execute and endorse all documents, checks or 
drafts received in payment for loss or damage under any said insurance policy.  Lessee may self-insure with 
respect to the required coverage. 
 
Further, Lessees that are defined as state agencies in accordance with Section 2054.003, Texas Government 
Code (including institutions of higher education as defined in Texas Education Code, Section 61.003) and 
those purchasing from a DIR contract through an Interagency Agreement, as authorized by Chapter 771, 
Texas Government Code, may self-insure their obligations in this section.  
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20.  Representations and Warranties of Lessee.  
 
Lessee represents and warrants for the benefit of Lessor and its assigns, and Lessee will provide an opinion 
of counsel to the effect that, as of the time of execution of the MLA and each Schedule between Lessor and 
Lessee: 
 

(a) Lessee is either a Texas state agency or Texas local government, as defined in Section 2054.003, 
Texas Government Code (including institutions of higher education as defined in Texas Education 
Code, Section 61.003) or a state agency purchasing from a DIR contract through an Interagency 
Agreement, as authorized by Chapter 771, Texas Government Code. Lessee has made an 
independent legal and management determination to enter into this transaction; 
 

(b) Each Schedule executed by Lessee has been duly authorized, executed and delivered by Lessee and 
constitutes a valid, legal and binding agreement of Lessee, enforceable in accordance with its terms;  
 

(c) No approval, consent or withholding of objection is required from any federal or other governmental 
authority or instrumentality with respect to the entering into or performance by Lessee of any 
Schedule between Lessor and Lessee; 
 

(d) The entering into and performance of any Schedule between Lessor and Lessee, the MLA or any 
Schedule will not violate any judgment, order, law or regulation applicable to Lessee or result in any 
breach of, or constitute a default under, or result in the creation of any lien, charge, security interest 
or other encumbrance upon assets of the Lessee or on the Equipment leased under any Schedule 
between Lessor and Lessee pursuant to any instrument to which the Lessee is a party or by which it 
or its assets may be bound; 
 

(e) To the best of Lessee’s knowledge and belief, there are no suits or proceedings pending or threatened 
against or affecting Lessee, which if determined adversely to Lessee will have a material adverse 
effect on the ability of Lessee to fulfill its obligations under the MLA or any Schedule between 
Lessor and Lessee;  
 

(f) The use of the Equipment is essential to Lessee’s proper, efficient and economic operation, and 
Lessee will sign and provide to Lessor upon execution of each Schedule between Lessor and Lessee 
hereto written certification to that effect; and  
 

(g) Lessee represents and warrants that (i) It has authority to enter into any Schedule under this MLA, 
(ii) the persons executing a Schedule have been duly authorized to execute the Schedule on Lessee’s 
behalf, (iii) all information supplied to Lessor is true and correct, including all credit and financial 
information and (iv) it is able to meet all its financial obligations, including the Rent Payments 
hereunder. 

 
21.  Representation and Warranties of DIR.   
 
DIR represents and warrants for the benefit of Lessor and its assigns, and DIR will provide an opinion of 
counsel to the effect that, as of the time of execution of the MLA: 
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(a) DIR is a State agency as defined in Section 2251.001, Texas Government Code. DIR has not 
provided the Lessee or the Lessor with any legal or management advice regarding the MLA or any 
Schedule executed pursuant thereto; 

 
(b) This MLA has been duly authorized, executed and delivered by DIR and constitutes a valid, legal 

and binding Agreement of DIR, enforceable in accordance with its terms; 
 

(c) No approval, consent or withholding of objection is required from any federal or other governmental 
authority or governmental authority or instrumentality with respect to the entering into or 
performance by DIR of this MLA; 

 
(d) The entering into and performance of the MLA does not violate any judgment, order, law or 

regulation applicable to DIR or result in any breach of, constitute a default under, or result in the 
creation of any lien, charge, security interest or other encumbrance upon assets of DIR or on the 
Equipment pursuant to any instrument to which DIR is a party or by which it or its assets may be 
bound;  

 
(e) To the best of DIR’s knowledge and belief, there are no suits or proceedings pending or threatened 

against or affecting DIR, which if determined adversely to DIR will have a material adverse effect 
on the ability of DIR to fulfill its obligations under the MLA; 

 
(f) DIR is authorized to charge and collect the administrative fee as set forth within Section 5 of the 

Contract;  
 

(g) Lessor’s payment of the administrative fee to DIR shall not constitute an illegal gratuity or otherwise 
violate Texas law; and 

 
(h) DIR is a government agency subject to the Texas Public Information Act.  Lessor acknowledges that 

DIR will comply with the Public Information Act, and with all opinions of the Texas Attorney 
Generals’ office concerning this Act. 

 
22.   Representations and Warranties of Lessor. 
 

(a) Lessor is an entity authorized and validly existing under the laws of its state of organization, is 
authorized to do business in Texas, and is not in default as to taxes owed to the State of Texas and 
any of its political subdivisions; 

 
(b) The MLA and each Schedule executed in conjunction to this MLA have been duly authorized, 

executed and delivered by Lessor and constitute valid, legal and binding agreements of Lessor, 
enforceable with respect to the obligations of Lessor herein in accordance with their terms; 

 
(c) No approval, consent or withholding of objection is required from any federal or other governmental 

authority or instrumentality with respect to the entering into or performance by Lessor of this MLA 
or any Schedule; 
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(d) The entering into and performance of the MLA or any Schedule will not violate any judgment, order, 
law or regulation applicable to Lessor or result in any breach of, or constitute a default under, or 
result in the creation of any lien, charge, security interest or other encumbrance upon the assets of 
the Lessor, including Equipment leased under the MLA and Schedules thereto, pursuant to any 
instrument to which the Lessor is a party or by which it or its assets may be bound; and 

 
(e) To the best of Lessor’s knowledge and belief, there are no suits or proceedings pending or threatened 

against or affecting Lessor, which if determined adversely to Lessor will have a material adverse 
effect on the ability of Lessor to fulfill its obligations under the MLA or any Schedule. 

 
23.   Default.  
 
Lessee shall be in default under a Schedule upon the occurrence of any one or more of the following events 
(each an “Event of Default”): (a) nonpayment or incomplete payment by Lessee of Rent or any other sum 
payable; (b) nonpayment or incomplete payment by Lessee of Rent or any other sum payable on its due 
date; (c) failure by Lessee to perform or observe any other term, covenant or condition of this MLA, any 
Schedule, or any applicable software license agreement, which is not cured within ten (10) days after notice 
thereof from Lessor; (d) insolvency by Lessee; (e) Lessee’s filing of any proceedings commencing 
bankruptcy or the filing of any involuntary petition against Lessee or the appointment of any receiver not 
dismissed within sixty (60) days from the date of said filing or appointment; (f) subjection of a substantial 
part of Lessee’s property or any part of the Equipment to any levy, seizure, assignment or sale for or by any 
creditor or governmental agency; or (g) any representation or warranty made by Lessee in this MLA, any 
Schedule or in any document furnished by Lessee to Lessor in connection therewith or with the acquisition 
or use of the Equipment being or becoming untrue in any material respect. 
 
24.  Remedies.  
 

(a) Upon the occurrence of an “Event of Default” and at any time thereafter Lessor may, in its sole 
discretion, do any one or more of the following: (i) After giving fifteen (15) days prior written notice 
to Lessee of default, during which time Lessee shall have the opportunity to cure such default, 
terminate any or all Schedules executed by Lessor and the defaulting Lessee; (ii) without Lessee and 
DIR waiving the doctrines of sovereign immunity and immunity from suit, and to the extent allowed 
by the laws and Constitution of the State of Texas,  Lessor may proceed by appropriate court action 
to enforce the performance of the terms of the Schedule and/or recover damages, including all of 
Lessor’s economic loss for the breach thereof; (iii) whether or not the Schedule is terminated, upon 
notice to Lessee, take possession of the Equipment wherever located, without demand, liability, court 
order or other process of law, and for such purposes Lessee, to the extent authorized by Texas law, 
hereby authorizes Lessor, its assigns or the agents of either to enter upon the premises where such 
Equipment is located or cause Lessee, and Lessee hereby agrees, to return such Equipment to Lessor 
in accordance with the requirements of Section 13 of the MLA; (iv) by notice to Lessee, and to the 
extent permitted by law, declare immediately due and payable and recover from Lessee, as liquidated 
damages and as a remedy, the sum of (a) the present value of the Rent owed from the earlier of the 
date of payment by Lessee or the date Lessor obtains a judgment against Lessee until the end of the 
Schedule Term plus, if the Equipment is not returned to or repossessed by Lessor, the present value 
of the estimated in-place fair market value of the Equipment at the end of the Schedule Term as 
determined by Lessor, each discounted at a rate equal to the rate used by Lessor for business 
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opportunity analysis; (b) all Rent and other amounts due and payable on or before the earlier of the 
date of payment by Lessee or the date Lessor obtains a judgment against Lessee; and (c) without 
Lessee and DIR waiving the doctrines of sovereign immunity and immunity from suit, and to the 
extent allowed by the laws and Constitution of the State of Texas, costs, fees (including all attorneys’ 
fees and court costs) and expenses associated with collecting said sums; and (d) interest on (a) and 
(b) from the date of default at 1 ½% per month or portion thereof (or the highest rate allowable by 
law, if less) and, on (c) from the date Lessor incurs such fees, costs or expenses.  
 

(b) Upon return or repossession of the Equipment, Lessor may, if it so decides in its sole discretion, upon 
notice to Lessee, use reasonable efforts to sell, re-lease or otherwise dispose of such Equipment, in 
such manner and upon such terms as Lessor may determine in its sole discretion, so long as such 
manner and terms are commercially reasonable.  Upon disposition of the Equipment, Lessor shall 
credit the Net Proceeds (as defined below) to the damages paid or payable by Lessee.  Proceeds upon 
sale of the Equipment shall be the sale price paid to Lessor less the Stipulated Loss Value in effect as 
of the date of default.  Proceeds upon a re-lease of the Equipment shall be all rents to be received for 
a term not to exceed the remaining Schedule Term, discounted to present value as of the 
commencement date of the re-lease at the Lessor’s current applicable debt rate.  Without Lessee and 
DIR waiving the doctrines of sovereign immunity and immunity from suit, and to the extent allowed 
by the laws and Constitution of the State of Texas, “Net Proceeds” shall be the Proceeds of sale or 
re-lease as determined above, less all costs and expenses incurred by Lessor in the recovery, storage 
and repair of the Equipment, in the remarketing or disposition thereof, or otherwise as a result of 
Lessee’s default, including any court costs and attorney’s fees and interest on the foregoing at 
eighteen percent (18%) per annum or the highest rate allowable by law, if less, calculated from the 
dates such costs and expenses were incurred until received by Lessor.  Lessee shall remain liable for 
the amount by which all sums, including liquidated damages, due from Lessee exceeds the Net 
Proceeds.  Net Proceeds in excess thereof are the property of and shall be retained by Lessor. 
 

(c) No termination, repossession or other act by Lessor in the exercise of its rights and remedies upon an 
Event or Default shall relieve Lessee from any of its obligations hereunder.  No remedy referred to 
in this Section is intended to be exclusive, but each shall be cumulative and in addition to any other 
remedy referred to above or otherwise available to Lessor at law or in equity. 
 

(d) Neither DIR nor non-defaulting Lessees shall be deemed in default under the MLA or Schedules 
 because of the default of a particular Lessee. Lessor’s remedies under this Section 24 shall not 
 extend to DIR and those non-defaulting Lessees. 

  
25.  Notices and Waivers.  
 
All notices relating to this MLA shall be delivered to DIR or the Lessor as specified within Section 6 of the 
Contract, or to another representative and address subsequently specified in writing by the appropriate 
parties hereto.  All notices relating to a Schedule shall be delivered in person to an officer of the Lessor or 
Lessee or shall be mailed certified or registered to Lessor or Lessee at its respective address shown on the 
Schedule or to another address subsequently specified in writing by the appropriate parties thereof.  DIR, 
Lessee, and Lessor intend and agree that a photocopy or facsimile of this MLA or a Schedule and all related 
documents, including but not limited to the Acceptance Certificate, with their signatures thereon shall be 
treated as originals, and shall be deemed to be as binding, valid, genuine, and authentic as an original 
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signature document for all purposes.  This MLA and those Schedules in conjunction hereof are a “Finance 
Lease” as defined in Article 2A of the Uniform Commercial Code (“UCC”).  A waiver of a specific Default 
shall not be a waiver of any other or subsequent Default.  No waiver of any provision of this MLA or a 
provision of a Schedule shall be a waiver of any other provision or matter, and all such waivers shall be in 
writing and executed by an officer of the Lessor.  No failure on the part of Lessor to exercise, and no delay 
in exercising, any right hereunder shall operate as a waiver thereof. 
 
26.  Assignment by Lessor; Assignment or Sublease by Lessee. 
 

(a) Lessor may (i) assign all or a portion of Lessor’s right, title and interest in this MLA and/or any 
Schedule; (ii) grant a security interest in the right, title and interest of Lessor in the MLA, any 
Schedule and/or any Equipment; and/or (iii) sell or transfer its title and interest as owner of the 
Equipment and/or as Lessor under any Schedule; and DIR and each Lessee leasing Equipment under 
the MLA understand and agree that Lessor’s assigns may each do the same (hereunder collectively 
“Assignment”). All such Assignments shall be subject to each Lessee’s rights under the Schedule(s) 
executed between it and Lessor and to DIR’s rights under the MLA. Each Lessee leasing Equipment 
through Schedules under this MLA and DIR hereby consent to such Assignments and agree to 
execute and deliver promptly such acknowledgements, Opinions of Counsel and other instruments 
reasonably requested to effect such Assignment. Each Lessee leasing Equipment through Schedules 
under this MLA and DIR acknowledge that the assigns do not assume Lessor’s obligations hereunder 
and agree to make all payments owed to the assigns without abatement and not to assert against the 
assigns any claim, defense, setoff or counterclaim which DIR or the Lessee(s) may possess against 
the Lessor or any other party for any other reason. Lessor shall remain liable for performance under 
the MLA and any Schedule(s) executed hereunder to the extent Lessor’s assigns do not perform 
Lessor’s obligations under the MLA and Schedule(s) executed hereunder. Upon any such 
Assignment, all references to Lessor shall also include all such assigns, whether specific reference 
thereto is otherwise made herein.  

 
(b) LESSEE WILL NOT SELL, ASSIGN, SUBLET, PLEDGE OR OTHERWISE ENCUMBER, 

OR PERMIT A LIEN TO EXIST ON OR AGAINST ANY INTEREST IN THIS LEASE, OR 
THE EQUIPMENT, OR REMOVE THE EQUIPMENT FROM ITS LOCATION 
REFERRED TO ON THE SCHEDULE, WITHOUT LESSOR’S PRIOR WRITTEN 
CONSENT EXCEPT AS PROVIDED IN SECTION 11 OF THIS MLA. LESSOR MAY 
ASSIGN ITS INTEREST IN THIS LEASE AND SELL OR GRANT A SECURITY 
INTEREST IN ALL OR ANY PART OF THE EQUIPMENT WITHOUT LESSEE’S 
CONSENT. LESSEES THAT ARE STATE AGENCIES, WITHOUT WAIVING THE 
DOCTRINE OF SOVEREIGN IMMUNITY AND IMMUNITY FROM SUIT, AND ONLY 
AS MAY BE AUTHORIZED BY THE CONSTITUTION AND LAWS OF THE STATE OF 
TEXAS, AGREE THAT IN ANY ACTION BROUGHT BY AN ASSIGNEE AGAINST 
LESSEE TO ENFORCE LESSOR’S RIGHTS HEREUNDER, LESSEE WILL NOT 
ASSERT AGAINST SUCH ASSIGNEE AND EXPRESSLY WAIVES AS AGAINST ANY 
ASSIGNEE, ANY BREACH OR DEFAULT ON THE PART OF LESSOR HEREUNDER OR 
ANY OTHER DEFENSE, CLAIM OR SET-OFF WHICH LESSEE MAY HAVE AGAINST 
LESSOR EITHER HEREUNDER OR OTHERWISE. NO SUCH ASSIGNEE SHALL BE 
OBLIGATED TO PERFORM ANY OBLIGATION, TERM OR CONDITION REQUIRED 
TO BE PERFORMED BY LESSOR HEREUNDER. Without the prior written consent of Lessor, 
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DIR shall not assign, sublease, transfer, pledge or hypothecate the Master Lease Agreement; 
provided, however, that no such prior written consent from Lessor is necessary in the event of a 
legislative mandate to transfer the contract to another state agency. 

 
27.  Delivery of Related Documents.  
 
For each Schedule, Lessee will provide the following documents and information satisfactory to Lessor:  (a) 
Certificate of Acceptance; (b) Opinion of Counsel; (c) proof of self-insurance acceptable to Lessor; (d) 
Financial Statements; (e) Incumbency Certificate; and (f) Other documents as reasonably required by 
Lessor. 
 
28.  Lessee’s Waivers.  
 
To the extent permitted by applicable law, Lessee hereby waives the following rights and remedies conferred 
upon Lessee by the Uniform Commercial Code: to (i) cancel any Schedule under the MLA; (ii) repudiate 
any Schedule; (iii) reject the Equipment; (iv) revoke acceptance of the Equipment; (v) recover damages 
from Lessor for any breach of warranty by the manufacturer; (vi) claim a security interest in the Equipment 
in Lessee’s possession or control for any reason; (vii) deduct all or any part of any claimed damages resulting 
from Lessor’s default, if any, under any Schedule; (viii) accept partial delivery of the Equipment; (ix) 
“cover” by making any purchase or lease of or contract to purchase or lease equipment in substitution for 
the Equipment due from Lessor; (x) recover any special, punitive, incidental or consequential damages, for 
any reason whatsoever.  Lessee agrees that any delay or failure to enforce Lessor’s rights under this MLA 
or a Schedule does not prevent Lessor from enforcing any rights at a later time. 
 
29.  Security Interest and UCC Filings.  
 
To secure payments hereunder, Lessor reserves and Lessee hereby grants to Lessor a continuing security 
interest in the Equipment and any and all additions, replacements, substitutions, and repairs thereof.  When 
all of the Lessee’s obligations under this MLA and respective Schedules have been fully paid and satisfied, 
Lessor’s security interest shall terminate.  Nothing contained herein shall in any way diminish Lessor’s 
right, title, or interest in or to the Equipment.  Lessor and Lessee agree that a reproduction of this MLA 
and/or any associated Schedule may be filed as a financing statement and shall be sufficient as a financing 
statement under the Uniform Commercial Code (“UCC”).  Lessee hereby appoints Lessor, its agents, 
successors or assigns its true and lawful attorney-in-fact for the limited purpose of executing and filing on 
behalf of Lessee any and all UCC Financing Statements which in Lessor's sole discretion are necessary or 
proper to secure Lessor's interest in the Equipment in all applicable jurisdictions.  Lessee shall execute or 
obtain and deliver to Lessor, upon Lessor’s request, such instruments, financing statements and assurances, 
as Lessor deems necessary or advisable for the protection or perfection of this Lease and Lessor’s rights 
hereunder and will pay all costs incident thereto. 
 
 
30.  Miscellaneous.  
 

(a) Applicable Law and Venue.  The MLA and each Schedule SHALL BE GOVERNED BY AND 
CONSTRUED IN ACCORDANCE WITH THE LAWS OF THE STATE OF TEXAS.  In the event 
of a dispute between the parties, exclusive venue for any legal action shall be in the state court where 
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Lessee has its principal office or where the Equipment is located, with the following exception: if a 
Lessee is designated as a State agency as defined in Section 2054.003, Texas Government Code, 
including a university system or institution of higher education, and those purchasing from a DIR 
contract through an Interagency Agreement, as authorized by Chapter 771, Texas Government Code, 
then exclusive venue shall be in the state district court of Travis County, Texas. 
 

(b) Counterpart.  Only original counterpart No. 1 of each Schedule shall be deemed to be an “Original” 
for chattel paper purposes under the Uniform Commercial Code.  Any and all other counterparts shall 
be deemed to be a “Copy”.  NO SECURITY INTEREST IN THIS MLA, IN ANY SCHEDULE, OR 
IN ANY OF THE EQUIPMENT MAY BE CREATED, TRANSFERRED, ASSIGNED OR 
PERFECTED BY THE TRANSFER AND POSSESSION OF THIS MLA ALONE OR OF ANY 
“COPY” OF THE SCHEDULE, BUT RATHER SOLELY BY THE TRANSFER AND 
POSSESSION OF THE “ORIGINAL” COUNTERPART OF THE SCHEDULE INCORPORATING 
THIS MLA BY REFERENCE. 
 

(c) Suspension of Obligations of Lessor.  Prior to delivery of any Equipment, the obligations of Lessor 
hereunder shall be suspended to the extent that it is hindered or prevented from performing because 
of causes beyond its control. 
 

(d) Severability.  In the event of any provision of this MLA or any Schedule shall be determined by a 
court of competent jurisdiction to be invalid or unenforceable, the parties hereto agree that such 
provision shall be ineffective without invalidating the remaining provisions thereof. 
 

(e) Entire Agreement.  Lessor and Lessee acknowledge that there are no agreements or understanding, 
written or oral, between them with respect to the Equipment, other than as set forth in this MLA and 
in each Schedule to which Lessee is a signatory party.  Lessor and Lessee further acknowledge that 
this MLA and each Schedule to which Lessee is a party contain the entire agreement between Lessor 
and Lessee and supersedes all previous discussions and terms and conditions of any purchase orders 
issued by Lessee.  DIR and Lessor acknowledge that there are no agreements or understandings, 
written or oral, between them other than as set forth in this MLA and Contract Number DIR-TSO-
XXX and that both contain the entire agreement between them.  Neither this MLA nor any Schedule 
may be altered, modified, terminated, or discharged except by a writing signed by the party against 
whom enforcement of such action is sought.   
 

(f) Headers.  The descriptive headings hereof do not constitute a part of any Schedule and no inferences 
shall be drawn therefrom. 
 

(g) Language context.  Whenever the context of this MLA requires, the masculine gender includes the 
feminine or neuter, and the singular number includes the plural, and whenever the word Lessor is used 
herein, it shall include all assignees of Lessor.    
 

(h) Lessor Certifications.  Lessor certifies that:  
 
(i) it has not given, offered to give, and does not intend to give at any time hereafter any economic 

opportunity, future employment, gift, loan, gratuity, special discount, trip, favor, or service to a 
public servant in connection with this MLA and/or any Schedules executed hereunder;  
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(ii) it is not currently delinquent in the payment of any franchise tax owed the State of Texas and is 

not ineligible to receive payment under Section 231.006, Texas Family Code and acknowledges 
this MLA may be terminated and payment withheld if this certification is inaccurate;  

 
(iii) neither it , nor anyone acting for it, has violated the antitrust laws of the United States or the 

State of Texas, nor communicated directly or indirectly to any competitor or any other person 
engaged in such line of business for the purpose of obtaining an unfair price advantage;  

 
(iv) it has not received payment from DIR, Lessee or any of their employees for participating in the 

preparation of this MLA and the Schedule(s) hereunder;  
 
(v) during the term of this MLA, it will not discriminate unlawfully against any employee or 

applicant and that, upon request it will furnish information regarding its nondiscriminatory hiring 
and promotion policies, as well as specific information on the composition of its principals and 
staff, including the identification of minorities and women in management or other positions 
with discretionary or decision making authority, 

 
(vi) under Section 2155.004, Texas Government Code, the Lessor certifies that the individual or 

business entity named in this MLA is not ineligible to receive the specified MLA and 
acknowledges that this MLA  may be terminated and payment withheld if this certification is 
inaccurate; 

 
(vii) to the best of their knowledge and belief, there are no suits or proceedings pending or threatened 

against or affecting them, which if determined adversely to them will have a material adverse 
effect on the ability to fulfill their obligations under the MLA;  

 
(viii) Lessor and its principals are not suspended or debarred from doing business with the federal 

government as listed in the System for Award Management (SAM) maintained by the General 
Services Administration;  

 
(ix) as of the effective date of the MLA, are not listed in the prohibited vendors list authorized by 

Executive Order #13224, "Blocking Property and Prohibiting Transactions with Persons Who 
Commit, Threaten to Commit, or Support Terrorism”, published by the United States 
Department of the Treasury, Office of Foreign Assets Control;  

 
(x) to the extent applicable to this scope of this MLA, Lessor hereby certifies that it is in compliance 

with Subchapter Y, Chapter 361, Health and Safety Code related to the Computer Equipment 
Recycling Program and its rules, 30 TAC Chapter 328;  

 
(xi) Vendor represents and warrants that, for its performance of this contract, it shall purchase 

 products and materials produced in the State of Texas when available at the price and time 
 comparable to products and materials produced outside the state, to the extent that such is 
 required under Texas Government Code, Section 2155.4441; 

(xii) agrees that all equipment and materials used in fulfilling the requirements of this contract are 
 of high-quality and consistent with or better than applicable industry standards, if any.  All 
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Works and Services performed pursuant to this Contract shall be of high professional quality and 
workmanship and according consistent with or better than applicable industry standards, if any; 

(xiii) Lessor agrees that any payments due under this MLA will be applied towards any debt, including 
but not limited to delinquent taxes and child support that is owed to the State of Texas;  

 
(xiv) Lessor certifies that they are in compliance Section 669.003, Texas Government Code, relating 

to contracting with executive head of a state agency; if Section 669.003 applies, Vendor will 
complete the following information:  Name of Former Executive; Name of State Agency; 
Position with Vendor and Date of Employment with Vendor. 

 
(xv) Lessor represents and warrants that the provision of goods and services or other performance 

under the MLA will not constitute an actual or potential conflict of interest and certifies that it 
will not reasonably create the appearance of impropriety, and, if these facts change during the 
course of the MLA, Lessor certifies it shall disclose for itself and on behalf of subcontractors the 
actual or potential conflict of interest and any circumstances which create the appearance of 
impropriety;  

 
(xvi) Lessor represents and warrants that the Lessee’s payment to Lessor and Lessor’s receipt of 

appropriated or other funds under this Agreement are not prohibited by Sections 556.005 or 
Section 556.008, Texas Government Code;  

 
(xvii)Under Section 2155.006, Government Code, Lessor certifies that the individual or business 

entity in this MLA is not ineligible to receive the specified MLA and acknowledges that this 
MLA may be terminated and payment withheld if this certification is inaccurate. In addition, 
Lessor acknowledges the applicability of §2155.444 and §2155.4441, Texas Government Code, 
in fulfilling the terms of the MLA; and (xviii) Lessor certifies that it has complied with the 
Section 556.0055, Texas Government Code, restriction on lobbying expenditures.. In addition, 
Vendor acknowledges the applicability of §2155.444 and §2155.4441, Texas Government Code, 
in fulfilling the terms of the Contract. 

 
During the term of the MLA, Lessor shall, for itself and on behalf of its subcontractors, promptly 
disclose to DIR all changes that occur to the foregoing certifications, representations and warranties. 
Lessor covenants to fully cooperate in the development and execution of resulting documentation 
necessary to maintain an accurate record of the certifications, representations and warranties 
 

(i) Dispute Resolution.  The following paragraph applies only to Lessees designated as a State agency as 
defined in Section 2054.003, Texas Government Code, including a university system or institution of 
higher education, and those purchasing from a DIR contract through an Interagency Agreement, as 
authorized by Chapter 771, Texas Government Code.   
 
Pursuant to Chapter 2260 of the Texas Government Code, any dispute arising under a contract for 
goods and services for which this chapter applies must be resolved under the provisions of this 
chapter.  To the extent that Chapter 2260 of the Texas Government Code, as it may be amended from 
time to time (“Chapter 2260”), is applicable to this Agreement and is not preempted by other 
applicable law, the dispute resolution process provided for in Chapter 2260, and rules promulgated 
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there under shall be used by the Lessee and Lessor to attempt to resolve any claim for breach of 
agreement made by Lessor. 
 

(j) Sovereign Immunity.  Nothing herein shall be construed to waive the State’s sovereign immunity.   
 
 

(k) 31. Amendments.  
 
The terms and conditions of this MLA may be amended only by written instrument executed by the 
Lessor and DIR. 
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RFO NO. DIR-TSO-TMP-265 
Bid Package 10 

 
Department of Information Resources 

DIR Contract # DIR-TSO-XXXX 
Appendix XX 

 
MASTER OPERATING LEASE AGREEMENT 

 
1. Definitions. Capitalized terms used in this Appendix and not otherwise defined will have the 

meanings set forth in the Contract. 
 

(a) “Assets” refers to the Products as allowed within the Contract, including the Hardware, Software, and 
related Services, which are specifically identified on the applicable Schedule. Assets includes any items 
associated with the foregoing, including but not limited to all parts, replacements, additions, repairs, and 
attachments incorporated therein and/or affixed thereto, and documentation (technical and/or user 
manuals).  
 

(b) “Contract” refers to DIR Contract number DIR-TSO-XXXX into which this Appendix is incorporated.  
 

(c) “Event of Default” is defined in Section 23, “Default.” 
 

(d) “Event of Loss” means an event of loss, theft, destruction or damage of any kind to any item of the 
Assets, including the loss, theft or taking by governmental action of any item of the Assets for a stated 
period extending beyond the Term of any Schedule. 

 
(e) “Hardware” refers to the computer machinery and equipment specifically identified on the applicable 

Schedule. 
 

(f) “Lease” means the financing transaction described in this MOLA. 
 

(g) “Lessee” means any Texas state agency, unit of local government, institution of higher education as 
defined in Section 2054.003 (8-a), Texas Government Code, and those state agencies purchasing from 
a DIR contract through an Interagency Agreement, as authorized by Chapter 771, Texas Government 
Code, any local government as authorized through the Interlocal Cooperation Act, Chapter 791, Texas 
Government Code, and the state agencies and political subdivisions of other states as authorized by 
Section 2054.0565, Texas Government Code. 
 

(h) “Lessor” means the Vendor identified in the Contract. 
 

(i) “MOLA" means this Master Operating Lease Agreement (Appendix E). Any reference to “MOLA” 
includes the Contract, the Opinion of Counsel, and any riders, amendments and addenda thereto, and 
any other documents as may from time to time be made a part hereof upon mutual agreement in a writing 
signed by authorized representatives of both parties. 
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(j) “Rent Payment” means the amount payable by Lessee for the Assets as specified in the applicable 
Schedule. 

 
(k) “Schedule” or “Supplementary Schedule” to this MOLA means the form or format entered into between 

Lessor and Lessee which contains, at a minimum, a description of the Assets, the name of the Lessee, 
applicable Rent Payment, and term of the Lease. To be effective, a Schedule must be executed by both 
Lessor and Lessee. 

 
(l) “Services” refers to the configuration, installation, implementation, support, training, and other 

professional and consulting services specifically identified on the applicable Schedule.  
 

(m) “Software” refers to the computer programs specifically identified on the applicable Schedule.  
 

(n) “Stipulated Loss Value” is the value of each unit of Hardware at various times during the Lease as 
specified in the applicable Schedule; however, in no event will the Stipulated Loss Value of a Hardware 
unit exceed its fair market value. 

 
2. Lease.  
 
(a) Lessor and Lessee intend that this MOLA constitute an operating lease and a true lease as those terms 

are defined in the Statement of Financial Accounting Standards No. 13 and as provided for under the 
Uniform Commercial Code – Leases, Tex. Bus. & Comm. Code Article 2A. Under no circumstances 
shall this MOLA or any Schedules entered into under it be construed as a "finance lease" as defined in 
Tex. Bus. & Comm. Code § 2A.103 (7). In addition, Lessor acknowledges that Lessee is not a "merchant 
lessee" for purposes of Tex. Bus. & Comm. Code § 2A.511.  
 

(b) Lessor hereby leases to Lessee, and Lessee hereby leases from Lessor, the Assets described on each 
Schedule. Each such Schedule constitutes a separate agreement between Lessor and Lessee. In addition, 
each Schedule is subject to the terms and conditions of this MOLA as if a separate MOLA were executed 
for such Schedule by the parties. 
 

(c) In the event of Lessee's rightful rejection of the Assets as specified in Section 10 (“Inspection and 
Acceptance”) of this MOLA, Lessee shall have the right, at its sole option, to cancel this Lease as to the 
rejected Assets or as to all of the Assets to be leased under the Schedule applicable to such Assets. Upon 
cancellation, Lessee shall have no obligations under this MOLA with respect to the portion of this Lease 
so cancelled.  

 
(d) Each Lessee has made an independent legal and management determination to enter into each Schedule. 

DIR has not offered or provided any legal or management advice to Lessor or to any Lessee under any 
Schedule. Lessee may negotiate additional terms or more advantageous terms with Lessor to satisfy 
individual procurements in which case such terms shall be set forth in a Rider to the MOLA or the 
Schedule.  To the extent that any of the provisions of the MOLA conflict with any of the terms contained 
in any Schedule, the terms of this MOLA shall control.  

 
(e) If more than one Lessee is named in a Schedule, the liability of each named Lessee shall be joint and 

several. However, unless DIR leases Assets for its own use, DIR is not a party to any Schedule executed 
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under this MOLA and is not responsible for Rent Payments or any other obligations under such Lessee’s 
Schedule. The invalidation, fulfillment, waiver, termination, or other disposition of any rights or 
obligations of either a Lessee or Lessor (or both of them) arising from the use of this MOLA in 
conjunction with any one Schedule shall not affect the status of the rights or obligations of either or both 
of those parties arising from the use of this MOLA in conjunction with any other Schedule, except in 
the Event of Default as provided in Section 23 (“Default”) of this MOLA.  

 
3. Term of MOLA.  
 
The term of this MOLA shall commence (a) upon commencement of the term of the Contract, if this MOLA 
was agreed to under the Contract, or (b) on the Effective Date specified in Amendment Number (XX), if 
this MOLA is added to the Contract under such Amendment. The term of this MOLA shall continue until 
the last to occur of the following: (i) the Schedule Term of each Schedule entered into by the parties has 
expired or been terminated, or (ii) the Contract has expired or been terminated. In the event of any 
termination or expiration of the Contract or termination of this MOLA, any provisions of the Contract and 
this MOLA as may be necessary to preserve the rights of Lessor or Lessee hereunder shall survive said 
termination or expiration. 
 
4. Term of Schedule.  
 
The term for each Schedule agreed to by a Lessee and Lessor under this MOLA shall commence on the date 
specified in the Lessee Certificate of Acceptance, as described in Section 10, . Unless earlier terminated as 
provided for herein, the Schedule shall continue for the number of whole months or other payment periods 
set forth in it (the “Schedule Term”). Specifically with respect to Hardware, under no circumstances shall 
the Schedule Term exceed seventy five percent (75%) of the economic life of the Hardware, nor shall the 
present value of the Rent Payments for the Hardware on the Schedule Commencement equal or exceed 
ninety percent (90%) of the value of the Hardware.  Lessee shall provide confirmation that its lease of assets 
satisfies the two foregoing percentage limitations.  The Schedule Term may be earlier terminated upon: (i) 
the non-appropriation of funds pursuant to Section 8 (“Appropriation of Funds”) of this MOLA, (ii) an 
Event of Loss, (iii) an Event of Default by Lessee and Lessor’s election to cancel the Schedule pursuant to 
Section 24 (“Remedies”) of this MOLA, (iv) an event of default or other breach of this Agreement by Lessor 
and Lessee's election to cancel the Schedule pursuant to Section 24 (“Remedies”) of this MOLA, or (v) as 
otherwise set forth herein.  
 
5. Administration of MOLA.  
 
(a) When a prospective Lessee wishes to lease Assets under this MOLA, the prospect will submit its request 

directly to Lessor. Lessor shall apply the applicable pricing discounts as stated in Section 4 of the 
Contract or the price as agreed upon by Lessee and Lessor in the applicable Schedule, whichever is 
lower and submit the lease proposal to the prospective Lessee. If the prospective Lessee wishes to 
proceed to lease Assets based on the proposal, Lessor will negotiate the applicable Rent Payment, 
availability of Assets, and term of the Lease directly with the prospective Lessee.   
 

(b) With respect to Lessor’s obligations under Section 5 of the Contract to report the sale and make payment 
of the DIR administrative fee as defined in that Section, all leasing activities in conjunction to this 
MOLA shall be treated as a “purchase sale.” Notwithstanding treatment of this Lease as a "purchase 
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sale" as to the transaction between Lessor and DIR under the Contract, however, under no circumstances 
shall this MOLA be construed as creating anything other than a true lease and operating lease as stated 
in Section 2 (“Lease”) hereof for the transaction(s) between Lessor and Lessee.  
 

(c) Upon agreement by Lessor and Lessee on the applicable Rent Payment, availability, Lease term, and 
the like, Lessee may issue a purchase order in the amount indicated on the applicable Schedule to Lessor 
for the Assets and reference the Contract number on the purchase order. Any pre-printed terms and 
conditions on the Schedule issued by Lessor (with respect to any item other than the specific Assets 
which are the subject of the Lease, the Schedule Term, and the Rent Payments), Lessor’s order 
acknowledgement form or the like shall not be effective with respect to the lease of Assets hereunder. 
Rather, the terms and conditions of this MOLA shall control in all respects.   

 
(d) Until a Schedule is entered into by Lessor and a Lessee per the process set forth in this MOLA, neither 

DIR nor any Lessee is obligated under this MOLA to lease Assets from Lessor nor is Lessor obligated 
under this MOLA to lease Assets to a Lessee. 
 

6. Rent Payments.  
 
(a) During the Schedule Term and any renewal terms agreed to by Lessee as specified herein, Lessee agrees 

to pay Lessor the Rent Payments set forth in the relevant Schedule for each Asset. Rent Payments shall 
be the amount equal to the Rent Payment amount specified in the Schedule multiplied by the amount of 
the total number of Rent Payments specified therein. Lessee shall pay Rent Payments in the amount and 
on the due dates specified by Lessor until all Rent Payments and all other amounts due under the 
Schedule have been paid in full. If the Schedule Commencement Date is other than the first day of a 
month, Lessee shall make an initial payment on the Schedule Commencement Date in an amount equal 
to one-thirtieth of the Rent Payment specified in the Schedule for each day from the Schedule 
Commencement Date (including the Schedule Commencement Date) through the last day of such month 
(including that day). For example, if a scheduled payment amount is $3,000 and the Scheduled 
Commencement date is the 15th of the month, a payment of $1,500 will be made. Under no 
circumstances shall the present value of the Rent Payments exceed ninety percent (90%) of the value of 
the Assets. 

 
(b) Any amounts received by Lessor from Lessee in excess of Rent Payments and any other sums required 

to be paid by Lessee shall be refunded to Lessee within ninety (90) calendar days. All Rent Payments 
shall be paid to Lessor at the address stated on the Schedule or any other such place as Lessor or its 
assigns may hereafter direct to Lessee. Lessee shall abide by Appendix A, Section 8J of the Contract in 
making payments to Lessor. Lessor's (including its assignees') remedy for late payments is as set forth 
in Chapter 2251, Texas Government Code.  

 
Lessee acknowledges and agrees, except as specifically provided for in Section 8 (“Appropriation of 
Funds”) of this MOLA and excluding claims resulting from a breach of Lessor’s obligations as set forth in 
this MOLA or any Schedule or of Lessee's rights under Section 16 (“Quiet Enjoyment”) hereof, that 
Lessee’s obligation to pay Rent and other sums payable hereunder, shall not be abated, reduced or subject 
to offset or diminished as a result of any past, present or future claims Lessee may have against Lessor under 
this Lease. Notwithstanding the foregoing, nothing in this Section or any other provision of this MOLA 
shall affect or preclude Lessee from enforcing any and all other rights it may have against Lessor and its 
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assignees under this MOLA or otherwise affect any right Lessee may have against the manufacturer or 
licensor of the Assets or any party other than Lessor. 
7. Liens.  
 
Lessee shall keep the Assets free and clear of all levies, liens and encumbrances, and shall give Lessor 
immediate notice of any attachment or other judicial process affecting any item of the Assets.   
 
8. Appropriation of Funds.  
 
Lessee intends to continue each Schedule to which it is a party for the Schedule Term and to pay the Rent 
and other amounts due hereunder.  Lessee reasonably believes that legally available funds in an amount 
sufficient to pay all Rent during the Schedule Term can be obtained.  Lessee further intends to act in good 
faith to do those things reasonably and lawfully within its power to obtain and maintain funds from which 
the Rent may be paid.  Notwithstanding the foregoing, in the event sufficient funds are not appropriated to 
continue the Schedule Term for any fiscal period (as set forth on the Schedule) of Lessee beyond the fiscal 
period first in effect at the commencement of the Schedule Term, Lessee may terminate the Schedule with 
regard to those of the Assets on the Schedule so affected. Lessee shall endeavor to provide Lessor with 
written notice sixty (60) days prior to the end of its current Fiscal Period confirming which Assets on the 
Schedule will be so affected by the termination.  All obligations of Lessee to make Rent Payments due with 
respect to those Assets after the end of the Fiscal Period for which such termination applies will cease, all 
interests of Lessee in those Assets will terminate, Lessee shall surrender those Assets in accordance with 
Section 15 (“Option to Extend; Surrender of Assets”) of this MOLA, and the applicable Schedule shall be 
deemed amended. Lessee represents and warrants it has adequate funds to meet its obligations during the 
first fiscal period of the Schedule Term. Lessor and Lessee intend that the obligation of Lessee to make Rent 
Payments under this MOLA shall constitute a current expense of Lessee and shall not in any way be 
construed to be a debt of Lessee in contravention of any applicable constitutional or statutory limitation or 
requirement concerning the creation of indebtedness by Lessee, nor shall anything contained herein 
constitute a pledge of the general revenues, funds or monies of Lessee or the State of Texas, as applicable, 
beyond the fiscal period for which sufficient funds have been appropriated to make Rent Payments 
hereunder.   

 
9. Assignment of Warranties.  
 
Each Schedule is intended to be a true lease and operating lease as defined in Tex. Bus. & Comm. Code 
Article 2A. Lessor has acquired or will acquire the Assets in connection with this MOLA and hereby 
agrees to assign to Lessee any warranties provided to Lessor with respect to the Assets during the Term of 
the applicable Schedule, to the extent the warranties are assignable. Unless Lessor is the manufacturer or 
is otherwise liable under the Contract, Lessor shall not be liable for damages for any reason for any act or 
omission of the manufacturer of the Assets. Except as provided in Section 24 (“Remedies”) hereof, Lessee 
acknowledges that none of the following shall relieve Lessee from the obligations under this MOLA 
during the Schedule Term unless due to Lessor’s acts or omissions: (i) Lessee’s dissatisfaction with any 
unit of the Assets, (ii) the failure of an Asset to remain in useful condition for the Schedule Term, or (iii) 
the loss or right of possession of the Assets (or any part thereof) by Lessee. Lessee shall have no right, 
title or interest in or to the Assets except the right to use the same upon the terms and conditions herein 
contained.  The Assets shall remain the sole and exclusive personal property of Lessor and not be deemed 
a fixture whether or not it becomes attached to any real property of Lessee.    
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10. Inspection and Acceptance.  
 
Promptly upon delivery of the Assets, Lessee will inspect and test the Assets. No later than twenty (20) 
business days following its date of delivery (or, if the Assets are part of a system, the date of last delivery 
of the Assets comprising the system), Lessee will execute and deliver either (i) a Certificate of Acceptance, 
or (ii) written notification of any defects in the Assets. If Lessee has not given notice within such time 
period, the Assets shall be deemed accepted by Lessee as of the twentieth (20th) business day, as described 
above. In the event Lessee does not accept the Assets, Vendor will promptly remove the Assets from 
Lessee’s premises and deliver conforming Assets within ten (10) business days thereafter. If conforming 
Assets are not delivered within that timeframe, Lessee may terminate the Schedule on written notice to 
Lessor. Lessee's acceptance of any Assets shall not be deemed to waive any rights Lessee may have against 
the manufacturer or licensor, as applicable. Lessor and its assigns, including either of their respective agents 
shall have the right to inspect the Assets upon reasonable notice to Lessee and during normal business hours 
provided that anyone who does so has first executed a non-disclosure agreement acceptable to Lessee.  
 
11. Installation and Delivery; Use of Assets; Repair and Maintenance.  
 
(a) Except as set forth in this MOLA, all transportation, delivery, installation, and de-installation costs 

associated with the Assets shall be borne by Lessee. Lessee shall provide a place of installation for the 
Assets, which conforms to the requirements of the manufacturer and Lessor. 

 
(b) Subject to the terms hereof, Lessee shall be entitled to use the Assets for the conduct of its business in 

compliance with all laws, rules, and regulations of the jurisdiction in which the Assets are located. 
Lessee shall not use or permit the use of the Assets for any purpose for which, according to the 
specification of the manufacturer, the Assets are not designed.  

 
(c) Lessee, at its expense, shall take good and proper care of the Hardware and make all repairs and 

replacements necessary to maintain and preserve the Hardware and keep the Hardware in good order 
and condition (reasonable wear and tear excepted). Unless Lessor shall otherwise consent in writing, 
Lessee shall, at its own expense, enter into and maintain in force a maintenance agreement covering 
each Hardware unit. Lessee shall furnish Lessor with a copy of such agreement, upon request.    Lessee 
shall not make any alterations, additions, or improvements, or add attachments to the Hardware without 
the prior written consent of Lessor, except for additions or attachments to the Hardware leased by Lessee 
from Lessor or purchased by Lessee from the manufacturer of the Hardware (or an authorized distributor 
of the manufacturer) or any other person approved by Lessor. Lessee shall affix on a prominent place 
on each item of Hardware any tags, decals or labels supplied by Lessor to Lessee which describe the 
ownership of the Hardware. Subject to the provisions of Section 15(b) under “Option to Extend; 
Surrender of Hardware and Software Assets,” Lessee agrees to restore the Hardware to Return Condition 
prior to its return to Lessor.   

 
12. Relocation of Hardware and Software.  
 

Except as set forth on the applicable Schedule, Lessee shall at all times keep the Hardware and Software 
within its exclusive possession and control. Lessee may move the Hardware or Software to another location 
of Lessee within the continental United States, provided Lessee is not in default on any Schedule and pays 
all costs associated with such relocation. If such relocation requires Lessor’s prior written consent, Lessee 
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shall obtain such consent prior to relocating the Hardware or Software, as applicable, which consent Lessor 
shall not unreasonably withhold. Notwithstanding the foregoing, in those situations where consent is 
otherwise required, Lessee may move the Hardware or Software to another location within Texas without 
notification to, or the consent of, Lessor; provided, however, that not later than December 31 of each 
calendar year, Lessee shall provide Lessor a written report detailing the total amount of Hardware and 
Software at each location of Lessee as of that date, and the complete address for each location. Lessor shall 
make all filings and returns for property taxes due with respect to the Hardware and Software, and Lessee 
agrees that it shall not make or file any property tax returns, including information returns, with respect to 
the Hardware and Software.   
 
13. Taxes.   

 
Unless otherwise agreed by the parties on the applicable Schedule, Lessor will pay any Imposition or file 
any forms or returns with respect thereto. Lessee shall, when billed, and with copy of Imposition invoice(s) 
with respect to Assets specified on the Schedule, reimburse Lessor for such payment. For purposes of this 
paragraph “Impositions” means all taxes, including personal property taxes and fees, without pro-ration as 
described in the Financial Disclosure Summary Work Sheet (Attachment 1) hereafter imposed, assessed or 
payable during the term of the relevant Schedule including any extension thereof. Because the 
reimbursement date for an Imposition may occur after the expiration or termination of the term of the 
relevant Schedule, it is understood and agreed that Lessee's liability to reimburse for such Impositions shall 
survive the expiration or termination of the term of the relevant Schedule. 

 
14. Ownership.  
 

The Hardware and Software shall at all times be and remain the sole and exclusive property of Lessor, 
subject to the parties’ rights under any applicable software license agreement.  Lessee shall have no right, 
title or interest in the Hardware except a leasehold interest as provided for herein. Lessee agrees that the 
Hardware shall be and remain personal property and shall not be so affixed to realty as to become a fixture 
or otherwise to lose its identity as the separate property of Lessor. Upon Lessor’s request, Lessee will enter 
into agreements necessary to ensure that the Hardware remains the personal property of Lessor. 
 
15.  Option to Extend; Surrender of Hardware and Software Assets.  
 
(a) Not less than ninety (90) days prior to the expiration of the initial Schedule Term, Lessor shall notify 

Lessee in writing of options to extend the Schedule for continued use of the Hardware or Software 
specified in that Schedule. If Lessee desires to exercise any of the options offered by Lessor (and 
provided that, with respect to Hardware, any extension does not exceed seventy five percent (75%) of 
its economic life), Lessee shall give Lessor irrevocable written notice of the option Lessee intends to 
exercise at least forty-five (45) days before the expiration of such Schedule Term. In the event the Lease 
is extended for some but not all of the Hardware and Software specified on a Schedule, the Schedule 
shall be updated to reflect those changes. At the end of the Schedule Term (as well as with respect to 
any Hardware and Software not extended as described immediately above), Lessee will surrender and 
return the Hardware and Software to Lessor in compliance with Section 15(b) below.  

 
(b) Except as specified otherwise herein, upon the expiration, early termination as provided herein, or final 

termination of the Schedule, Lessee, at its cost and expense, shall promptly return the Hardware, freight 
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prepaid, to Lessor in good repair and working order, with reasonably unblemished physical appearance 
and with no defects which affect the operation or performance of the Hardware (“Return Condition”), 
reasonable wear and tear excepted. If the Hardware is not in Return Condition, Lessee shall, at its option, 
either restore the Hardware (at Lessee’s cost) to Return Condition or pay for the Hardware at its 
Stipulated Loss Value if the Hardware is not reasonably repairable. Lessee shall arrange and pay for the 
de-installation and packing of the Hardware in suitable packaging, and return the Hardware to Lessor at 
the location specified by Lessor; provided, however, that such location shall be within the United States 
no farther than 500 miles from the original Lessee delivery location, unless otherwise agreed to on the 
applicable Schedule. At its option and expense, Lessor shall have the right to supervise and direct the 
preparation of the Hardware for return. If, upon termination or expiration of the Schedule for any reason, 
Lessee fails or refuses to return to Lessor a Hardware unit or Software program specified in that 
Schedule or to pay Lessor the Stipulated Loss Value for a Hardware unit, Lessee shall remain liable for 
Rent Payments for that unit or program up to the date on which the unit or program is returned to the 
address specified by Lessor (or on which Lessee has paid Lessor the Stipulated Loss Value). In such 
event and specifically with respect to the Hardware, Lessor shall also have the right to enter Lessee’s 
premises or any other premises where the Hardware may be found upon reasonable written notice to the 
Lessee and during normal business hours, and subject to Lessees reasonable safety and security 
requirements to take possession of and to remove the Hardware, at Lessee’s sole cost and expense, 
without legal process. Lessee understands that it may have a right under law to notice and a hearing 
prior to repossession of the Hardware. However, as an inducement to Lessor to enter into a transaction, 
but only to the extent that Lessee, if a state agency, has statutory authority to do so, Lessee hereby 
expressly waives all rights conferred by existing law to notice and a hearing prior to such repossession 
by Lessor or any officer authorized by law to effect repossession and hereby releases Lessor from all 
liability in connection with such repossession except as provided by Paragraph b. Without waiving the 
doctrines of sovereign immunity and immunity from suit and to the extent authorized by the Constitution 
and laws of the State of Texas, Lessee’s obligation to return Hardware may, at Lessor’s option, be 
specifically enforced by Lessor. 

 
16. Quiet Enjoyment.  
 
During the Schedule Term, Lessor shall not interfere with Lessee’s quiet enjoyment and use of the Assets 
as long as an Event of Default (as hereinafter defined in Section 23 (“Default”) of the MOLA) has not 
occurred. 
 
17. Warranties regarding the Assets.   
 
Lessor acknowledges that warranties made by the manufacturer or licensor of the Assets, if any, inure to 
the benefit of Lessee.  Lessee agrees to pursue any warranty claim directly against such manufacturer or 
licensor of the Assets and shall not pursue any such claim against Lessor.  
 
18. No Warranties by Lessor regarding the Assets.  
 
Except as set forth in the Contract, Lessee acknowledges that Lessor is not the manufacturer or licensor of 
the Hardware or Software Assets. Lessee agrees that Lessor makes no representations or warranties of 
whatsoever nature, directly or indirectly, express or implied, as to the suitability, durability, fitness for use, 
merchantability, condition, or quality of the Hardware or Software Assets or any unit thereof.  Except to the 
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extent Lessor is the manufacturer or licensor of the Hardware or Software Assets, Lessee specifically waives 
all right to make claim against Lessor for breach of any warranty of any kind whatsoever; and with respect 
to Lessor, Lessee leases the Hardware and Software “as is”. Except to the extent Lessor is the manufacturer 
or licensor of the Hardware or Software Assets, Lessor shall not be liable to Lessee for any loss, damage, 
or expense of any kind or nature caused directly or indirectly by any Hardware or Software leased hereunder, 
or by the use or maintenance thereof, or by the repairs, service or adjustment thereto or any delay or failure 
to provide any thereof, or by any interruption of service or loss of use thereof, or for any loss of business or 
damage whatsoever and howsoever caused. Lessor agrees to assign to Lessee, upon Lessee’s request 
therefor, any warranty of a manufacturer or licensor or seller relating to the Hardware and Software that 
may have been given to Lessor. 
 
19. Risk of Loss.  
 
Commencing upon delivery and continuing throughout the Schedule Term, Lessee shall bear the entire risk 
of loss or damage in respect to the Hardware specified on the Schedule, whether partial or complete, from 
any cause whatsoever.  Lessee shall promptly notify Lessor regarding any Event of Loss. Upon any Event 
of Loss, Lessee shall, at its option: (a) immediately repair the affected Hardware so that it is in good 
condition and working order, (b) replace the affected Hardware with identical equipment of at least equal 
value, in good condition and repair, and transfer clear title thereto to Lessor, or (c) to the extent permitted 
by law, pay to Lessor, within thirty (30) days of the Event of Loss, an amount equal to the Stipulated Loss 
Value for such affected Hardware unit, plus any other unpaid amounts then due under the Schedule.  If an 
Event of Loss occurs as to part of the Hardware for which the SLV is paid, a prorated amount of each Rent 
Payment shall abate from the date the SLV payment is received by Lessor.  The SLV shall be an amount 
equal to the sum of all future Rent Payments from the last Rent Payment date to the end of the Schedule 
Term with such Rent Payments discounted to present value at the like-term Treasury Bill rate for the 
remaining Schedule Term in effect on the date of such Event of Loss, or if such rate is not permitted by law, 
then at the lowest permitted rate. 

 
In the event of a governmental taking of a Hardware unit for an indefinite period or for a stated period, 
which does not extend beyond the Schedule Term, all obligations of Lessee with respect to such Hardware 
unit (including payment of Rent) shall continue.  So long as Lessee is not in default hereunder, Lessor shall 
pay to Lessee all sums received by Lessor from the government by reason of such taking.    
 
20. Representations and Warranties of Lessee.  
 
Lessee represents and warrants for the benefit of Lessor and its assigns, and Lessee will provide an opinion 
of counsel to the effect that, as of the time of execution of the MOLA and each Schedule between Lessor 
and Lessee: 
 
(a) Lessee is either a Texas state agency or Texas local government, as defined in Section 2054.003, Texas 

Government Code (including institutions of higher education as defined in Section 2054.003 (8-a), 
Texas Government Code) or a state agency purchasing from a DIR contract through an Interagency 
Agreement, as authorized by Chapter 771, Texas Government Code. Lessee has made an independent 
legal and management determination to enter into this transaction; 
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(b) Each Schedule executed by Lessee has been duly authorized, executed and delivered by Lessee and 
constitutes a valid, legal and binding true lease and operating lease agreement of Lessee, enforceable in 
accordance with its terms;  

 
(c) No approval, consent or withholding of objection is required from any federal or other governmental 

authority or instrumentality with respect to the entering into or performance by Lessee of any Schedule 
between Lessor and Lessee; 

 
(d) The entering into and performance of any Schedule between Lessor and Lessee, this MOLA or any 

Schedule will not violate any judgment, order, law or regulation applicable to Lessee or result in any 
breach of, or constitute a default under, or result in the creation of any lien, charge, security interest or 
other encumbrance upon assets of Lessee or on the Hardware or Software leased under any Schedule 
between Lessor and Lessee pursuant to any instrument to which Lessee is a party or by which it or its 
assets may be bound; 

 
(e) To the best of Lessee’s knowledge and belief, there are no suits or proceedings pending or threatened 

against or affecting Lessee, which if determined adversely to Lessee will have a material adverse effect 
on the ability of Lessee to fulfill its obligations under the MOLA or any Schedule between Lessor and 
Lessee;  

 
(f) The use of the Assets is essential to Lessee’s proper, efficient and economic operation, and Lessee will 

sign and provide to Lessor upon execution of each Schedule between Lessor and Lessee hereto written 
certification to that effect; and  

 
(g) Lessee represents and warrants that (i) It has authority to enter into any Schedule under this MOLA, (ii) 

the persons executing a Schedule have been duly authorized to execute the Schedule on Lessee’s behalf, 
(iii) all information supplied to Lessor is true and correct, including all credit and financial information 
and (iv) it is able to meet all its financial obligations, including the Rent Payments hereunder. 

 
21. Representation and Warranties of DIR.   
 
DIR represents and warrants for the benefit of Lessor and its assigns, and DIR will provide an opinion of 
counsel to the effect that, as of the time of execution of the MOLA: 
 
(a) DIR is a State agency as defined in Section 2251.001, Texas Government Code. DIR has not provided 

Lessee or Lessor with any legal or management advice regarding the MOLA or any Schedule executed 
pursuant thereto; 
 

(b) This MOLA has been duly authorized, executed and delivered by DIR and constitutes a valid, legal and 
binding agreement of DIR, enforceable in accordance with its terms; 

 
(c) No approval, consent or withholding of objection is required from any federal or other governmental 

authority or governmental authority or instrumentality with respect to the entering into or performance 
by DIR of this MOLA; 
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(d) The entering into and performance of the MOLA does not violate any judgment, order, law or regulation 
applicable to DIR or result in any breach of, constitute a default under, or result in the creation of any 
lien, charge, security interest or other encumbrance upon assets of DIR or on the Hardware or Software 
pursuant to any instrument to which DIR is a party or by which it or its assets may be bound;  

 
(e) To the best of DIR’s knowledge and belief, there are no suits or proceedings pending or threatened 

against or affecting DIR, which if determined adversely to DIR will have a material adverse effect on 
the ability of DIR to fulfill its obligations under the MOLA; 
 

(f) DIR is authorized to charge and collect the administrative fee as set forth within Section 5 of the 
Contract; and  
 

(g) Lessor’s payment of the administrative fee to DIR shall not constitute an illegal gratuity or otherwise 
violate Texas law. 
 

22. Representations and Warranties of Lessor. 
 
Lessor represents and warrants for the benefit of DIR and each Lessee: 
 
(a) Lessor is an entity authorized and validly existing under the laws of its state of organization, is 

authorized to do business in Texas, and is not in default as to taxes owed to the State of Texas and any 
of its political subdivisions; 
 

(b) The MOLA and each Schedule executed in conjunction to this MOLA have been duly authorized, 
executed and delivered by Lessor and constitute valid, legal and binding agreements of Lessor, 
enforceable with respect to the obligations of Lessor herein in accordance with their terms; 
 

(c) No approval, consent or withholding of objection is required from any federal or other governmental 
authority or instrumentality with respect to the entering into or performance by Lessor of this MOLA or 
any Schedule; 
 

(d) The entering into and performance of the MOLA or any Schedule will not violate any judgment, order, 
law or regulation applicable to Lessor or result in any breach of, or constitute a default under, or result 
in the creation of any lien, charge, security interest or other encumbrance upon the assets of Lessor, 
including the Hardware or Software leased under the MOLA and Schedules thereto, pursuant to any 
instrument to which Lessor is a party or by which it or its assets may be bound;  
 

(e) To the best of Lessor’s knowledge and belief, there are no suits or proceedings pending or threatened 
against or affecting Lessor, which if determined adversely to Lessor will have a material adverse effect 
on the ability of Lessor to fulfill its obligations under the MOLA or any Schedule;  
 

(f) Lessor acknowledges that DIR and any Lessee that is a state agency, as government agencies, are 
subject to the Texas Public Information Act, and that DIR and Lessees that are state agencies will 
comply with such Act, including all opinions of the Texas Attorney General's Office concerning this 
Act. 
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23. Default.  
 
Lessee shall be in default under a Schedule upon the occurrence of any one or more of the following events 
(each an “Event of Default”): (a) nonpayment or incomplete payment by Lessee of Rent or any other sum 
payable on its due date; (b) Lessee’s material breach of this MOLA, any Schedule, or any applicable 
software license agreement, which is not cured within thirty (30) days after written notice thereof from 
Lessor; (c) Lessee’s filing of any proceedings commencing bankruptcy or the taking of other similar action 
by Lessee under any state insolvency or similar law, (d) the filing of any involuntary petition against Lessee 
or the appointment of any receiver not dismissed within sixty (60) days from the date of said filing or 
appointment; (e) subjection of a substantial part of Lessee’s property or any part of the Hardware to any 
levy, seizure, assignment or sale for or by any creditor or governmental agency; or (f) any representation or 
warranty made by Lessee in this MOLA, any Schedule or in any document furnished by Lessee to Lessor 
in connection therewith or with the acquisition or use of the Assets being or becoming untrue in any material 
respect. 
 
24. Remedies.  

 
(a) Lessor’s Remedies. 

 
i. Upon the occurrence of an “Event of Default,” Lessor may, in its sole discretion, do any one or 

more of the following:  
 
A. after giving thirty (30) days prior written notice to Lessee of the Event of Default, during which 

time Lessee shall have the opportunity to cure such Default, terminate any or all Schedules 
executed by Lessor and the defaulting Lessee; 
 

B. without Lessee and DIR waiving the doctrines of sovereign immunity and immunity from suit, 
and to the extent allowed by the laws and Constitution of the State of Texas, Lessor may 
proceed by appropriate court action to enforce the performance of the terms of the Schedule;  

 
C. after giving thirty (30) days prior written notice to Lessee of the Event of Default, during which 

time Lessee shall have the opportunity to cure such Default, and whether or not the Schedule 
is terminated, take possession of the Hardware and Software wherever located, without 
additional demand, liability, court order or other process of law. To the extent permitted by 
Texas law, Lessee hereby authorizes Lessor, its assigns or the agents of either to enter upon 
the premises where such Hardware or Software is located or cause Lessee, and Lessee hereby 
agrees, to return such Hardware and Software to Lessor in accordance with the requirements 
of Section 15 (“Option to Extend; Surrender of Hardware and Software Assets”) hereof;  

 
D. by notice to Lessee, and to the extent permitted by law, declare immediately due and payable 

and recover from Lessee, as liquidated damages and as a remedy, the sum of: 
 

I. the present value of the Rent owed from the earlier of the last date of payment by Lessee 
or the date Lessor obtains a judgment against Lessee until the end of the Schedule Term 
plus, if the Hardware is not returned to or repossessed by Lessor, the present value of the 
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Stipulated Loss Value of the Hardware at the end of the Schedule Term, each discounted 
at a rate equal to the rate used by Lessor for business opportunity analysis;  
 

II. without Lessee and DIR waiving the doctrines of sovereign immunity and immunity from 
suit, and to the extent allowed by the laws and Constitution of the State of Texas, costs, 
fees (including all attorneys’ fees and court costs) and expenses associated with collecting 
said sums; and  

 
III. interest on (I) from the date of default at 1½% per month or portion thereof (or the highest 

rate allowable by law, if less) and, on (II) from the date Lessor incurs such fees, costs or 
expenses. 

 
ii. Upon return or repossession of the Hardware, Lessor may, if it so decides in its sole discretion, 

upon notice to Lessee, use reasonable efforts to sell, re-lease or otherwise dispose of such 
Hardware, in such manner and upon such terms as Lessor may determine in its sole discretion, so 
long as such manner and terms are commercially reasonable.  Upon disposition of the Hardware, 
Lessor shall credit the Net Proceeds (as defined below) to the damages paid or payable by Lessee.  
Proceeds upon sale of the Hardware shall be the sale price paid to Lessor less the Stipulated Loss 
Value in effect as of the date of default. Proceeds upon a re-lease of the Hardware shall be all rents 
to be received for a term not to exceed the remaining Schedule Term, discounted to present value 
as of the commencement date of the re-lease at Lessor’s current applicable debt rate. Without 
Lessee and DIR waiving the doctrines of sovereign immunity and immunity from suit, and to the 
extent allowed by the laws and Constitution of the State of Texas, “Net Proceeds” shall be the 
Proceeds of sale or re-lease as determined above, less all costs and expenses incurred by Lessor in 
the recovery, storage and repair of the Hardware, in the remarketing or disposition thereof, or 
otherwise as a result of Lessee’s default, including any court costs and attorney’s fees and interest 
on the foregoing at eighteen percent (18%) per annum or the highest rate allowable by law, if less, 
calculated from the dates such costs and expenses were incurred until received by Lessor.  Lessee 
shall remain liable for the amount by which all sums, including liquidated damages, due from 
Lessee exceeds the Net Proceeds. Net Proceeds in excess thereof are the property of and shall be 
retained by Lessor.  
 

iii. No termination, repossession or other act by Lessor in the exercise of its rights and remedies upon 
an Event or Default by Lessee shall relieve Lessee from any of its obligations hereunder.  No 
remedy referred to in this Section is intended to be exclusive, but each shall be cumulative and in 
addition to any other remedy referred to above or otherwise available to Lessor at law or in equity.  

 
iv. Neither DIR nor non-defaulting Lessees shall be deemed in default under the MOLA or Schedules 

because of the default of a particular Lessee. Lessor’s remedies under this Section 24 shall not 
extend to DIR and those non-defaulting Lessees. 
 

(b) Lessee’s Remedies. Anything herein to the contrary notwithstanding, Lessee shall have all rights 
provided under Tex. Bus. & Comm. Code § 2A.508 through § 2A.522, including without limitation, the 
right to cancel a Schedule and recover damages from Lessor in the event of nonperformance of or other 
default by Lessor hereunder.  
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(c) Each party agrees that any delay or failure by the other party to enforce that party’s rights under this 
MOLA or a Schedule does not prevent that party from enforcing its rights at a later time.  

 
25. Notices and Waivers.  
 
(a) All notices relating to this MOLA shall be delivered to DIR or Lessor as specified in Section 6 of the 

Contract, or to another representative and address subsequently specified in writing by the appropriate 
parties hereto. All notices relating to a Schedule shall be delivered in person to an officer of Lessor or 
Lessee or shall be given by certified or registered mail or overnight carrier to Lessor or Lessee at its 
respective address shown on the Schedule or to another address subsequently specified in writing by the 
appropriate parties thereof.  DIR, Lessee, and Lessor intend and agree that a photocopy or facsimile of 
this MOLA or a Schedule and all related documents, including but not limited to the Acceptance 
Certificate, with their signatures thereon shall be treated as originals, and shall be deemed to be as 
binding, valid, genuine, and authentic as an original signature document for all purposes.   
 

(b) A waiver of a specific default shall not be a waiver of any other or subsequent default.  No waiver of 
any provision of this MOLA or a provision of a Schedule shall be a waiver of any other provision or 
matter, and all such waivers shall be in writing and executed by an officer of the waiving party.  No 
failure on the part of a party to exercise, and no delay in exercising, any right hereunder shall operate as 
a waiver thereof. 

 
26. Assignment by Lessor; Assignment or Sublease by Lessee. 
 
(a) Upon thirty (30) days advance written notice to Lessee and provided that any such assignee expressly 

assumes Lessor’s obligations under this MOLA and each Schedule, Lessor may (i) assign all or a portion 
of Lessor’s right, title and interest in this MOLA and/or any Schedule; (ii) grant a security interest in 
the right, title and interest of Lessor in the MOLA, any Schedule and/or any Asset; and/or (iii) sell or 
transfer its title and interest as owner or licensor of the Hardware and Software and/or as Lessor under 
any Schedule; and DIR and each Lessee leasing Hardware under the MOLA understand and agree that 
Lessor’s assigns may each do the same (hereunder collectively “Assignment”). All such Assignments 
shall be subject to each Lessee’s rights under the Schedule(s) executed between it and Lessor and to 
DIR’s rights under the MOLA. Each Lessee leasing Assets through Schedules under this MOLA and 
DIR hereby consent to such Assignments and agree to execute and deliver promptly such 
acknowledgements, Opinions of Counsel and other instruments reasonably requested to effect such 
Assignment. Lessor shall remain liable for performance under the MOLA and any Schedule(s) executed 
hereunder to the extent Lessor’s assigns do not perform Lessor’s obligations under the MOLA and 
Schedule(s) executed hereunder. Upon any such Assignment, all references to Lessor shall also include 
all such assigns, whether specific reference thereto is otherwise made herein.  
 

(b) Lessee will not sell, assign, sublet, pledge or otherwise encumber, or permit a lien to exist on or against 
any interest in this MOLA or the Assets without Lessor’s prior written consent except otherwise 
permitted under this MOLA; provided, however, that no such prior written consent from Lessor is 
necessary in the event of a legislative mandate to transfer the MOLA to another state agency. 

 
27. Delivery of Related Documents.  
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For each Schedule, Lessee will provide the following documents and information satisfactory to Lessor:  (a) 
Certificate of Acceptance (if Acceptance has taken place); (b) Opinion of Counsel; (c) Financial Statements; 
(d) incumbency certificate; and (e) other documents specified in the applicable Schedule as being reasonably 
required by Lessor. 
 
28. Miscellaneous.  

 
(a) Prior to delivery of any Assets, the obligations of Lessor hereunder shall be suspended to the extent that 

it is hindered or prevented from performing because of causes beyond its control. In such event, the 
obligation of Lessee to commence Rents for such Assets shall also be suspended. 

 
(b) Lessor and Lessee acknowledge that there are no agreements or understanding, written or oral, between 

them with respect to the Assets, other than as set forth in this MOLA, including the Contract, and in 
each Schedule to which Lessee is a signatory party.  Lessor and Lessee further acknowledge that this 
MOLA, including the Contract, and each Schedule to which Lessee is a party contain the entire 
agreement between Lessor and Lessee and supersedes all previous discussions and terms and conditions 
of any purchase orders issued by Lessee, order acknowledgement and other forms issued by Lessor, and 
the like.  DIR and Lessor acknowledge that there are no agreements or understandings, written or oral, 
between them other than as set forth in this MOLA and the Contract and that both contain the entire 
agreement between them. The terms and conditions of this MOLA may be amended only by written 
instrument executed by Lessor and DIR. The terms of a Schedule may only be amended in a writing 
signed by both Lessee and Lessor.   
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Attachment 1 to the Master Operating Lease Agreement  
Financial Disclosure Summary 

 
Lease Rate Factor(s): Response Notes 
Equipment Type A   
Equipment Type B   
Equipment Type C   
How is Daily Rental calculated?   

Is Daily Rental invoiced separately 
or rolled into monthly rental?  

 Yes 
 No 
 N/A 

 

Is this a Step Lease?  Yes 
 No  

Does this lease include software?  Yes 
 No  

If yes, who owns the software?   Agency 
 Lessor   

   

Personal Property Tax Response Notes 
Estimated PPT   

PPT Payment made by  Agency 
 Lessor on Agency behalf  

PPT calculation method 

 Agency pays direct 
 Lessor pays and passes invoice 

through 
 Lessor estimates and includes 
 Lessor sets PPT at disclosed rate 

 

If PPT rate changes, how are 
charge backs or short falls 
handled? 

 N/A - Agency pays direct 
 N/A - Lessor pays/passes invoice 

through 
 Lessor is responsible 
 Lessee is invoiced for short fall 

 

   

Equipment Schedule Details Response Notes 
Can Agency make decisions at 
asset level (extend, purchase, 
return)?   

 Asset level 
 All and not less than all  

Does this ES auto extend?  Yes 
 No  

If Yes, how long?   
What is the cost of the Auto 
extension?   

What is the notice period?    
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Are negotiated extensions FMV 
based? 

 Yes 
 No  

On FMV, can Agency select own 
evaluator? 

 Yes 
 No  

Is asset and lease information 
available online? 

 Yes 
 No  

   

End of Lease Details Response Notes 
Where are the assets returned to?   
What is the return freight cost?   

Who pays the return freight cost?  Agency 
 Lessor  

Do I need to return original 
packaging? 

 Yes 
 No 

If yes, what is the cost if not 
returned? 

 

Do I need to return original 
manuals and documentation? 

 Yes 
 No 

If yes, what is the cost if not 
returned? 

 

Do I need to return software? 

 Yes 
 No 

If yes, what is the cost if not 
returned? 

 

Is there an FMV purchase cost 
cap? 

 Yes 
 No 

If yes, what is the cost cap 
percentage? 

 

What is the cost for a lost asset?   
What is the cost for missing 
equipment?   

What is the cost for data 
sanitization on assets with 
memory? 

  

What is the cost for data 
sanitization?   

What is the cost for on-site data 
destruction?   

 
 



Department of Information Resources 
CA Branded and Lenovo Branded Products and Related Services 

Request for Offer DIR-TSO-TMP-265 
 

Addendum #1 

Department of Information Resources  1 
Contract Management Procedures 
Appendix 17  11/12/13 

This addendum #1 to Request for Offer (RFO) DIR-TSO-TMP-265 contains: 

1. Correction of Bid Package 1, Section 3.3.1, RFO Schedule.  Correction of Vendor Pre-Bid Conference Time.   

2. Correction of Bid Package 4 – Vendor References. Changes the Date to receive Vendor references in Bid Package 4 to 
align with the Date to receive Vendor references in Bid Package 1, Request for Offer, Section 3.3.1. RFO Schedule and 
corrects an incorrect reference to the RFO title on Bid Package 4. 

 
1. Bid Package 1, Section 3.3.1 RFO Schedule, is amended as follows: 

Date/Time Activity 

November 21, 2016 Publish RFO on Electronic State Business Daily 

December 6, 2016 10:00 am 2:00 pm (CT) Vendor Conference (optional) 

December 8, 2016 5:00 pm (CT) Deadline for submitting questions 

December 14, 2016 5:00 pm (CT) Deadline for posting answers to questions on the 
ESBD

December 21, 2016 2:00 pm (CT)  Deadline for DIR to receive Respondent’s 
references 

December 22, 2016 2:00 pm (CT) Deadline for submitting Responses to RFO 

December 23, 2016 - until completed Evaluation of responses, oral presentations (if 
requested), negotiation and contract execution 

2. Bid Package 4 is hereby replaced in its entirety to reflect the corrected due date and RFO name.  

REFERENCE DEADLINE TO DIR: No later than December 15 21, 2016 – 2:00 pm CT 
 

Texas Department of Information Resources (DIR) requests your assistance in providing a Vendor reference for Apple Branded 
CA Branded Products and Related Services and/or Lenovo Branded Products and Related Services. The reference should only 
be applicable to the Apple Branded CA Branded Products and Related Services and/or Lenovo Branded Products and Related 
Services. 

End of Addendum 1 
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